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INSURABILITY 
By Fred. S. Knight 

On December Ist last the New York Court of Appeals affirmed, 
without opinion, the decision of the Supreme Court, Appellate Division, 
First Department in Kallman v. Equitable Life Assurance Society of 
the United States, 248 App. Div. 146; 288 New York Supplement 1032, 
in which it had been decided that the terms “‘good health” and “insur- 
ability” were not synonymous and an insurance company in determining 
whether or not the requirement for reinstatement that “evidence of 
insurability satisfactory to the Society” be produced, had been complied 
with, was not limited to inquiry as to the health of the applicant, 

On April 4, 1927, the defendant Equitable Life Assurance Society 
of the United States issued its policy in the sum of $51,000 on the life 
of one Joseph Kallman. As required by subdivision 10, section 101 of 
the Insurance Law, the policy contained a provision that if the policy 
should lapse in consequence of non-payment of any premium when due, 
it might be reinstated at any time “upon the production of evidence of 
insurability satisfactory to the Society,’ and the payment of the overdue 
premium. A premium of $104.55 fell due on July 4, 1934 but was not 
paid on the due date nor within the period of grace. On August 24, 1934 
the insured made application for reinstatement of the policy. Under 
date of September 14, 1934 the insurer declined to reinstate the policy, 
although it was conceded that at the time of the application the insured 
Was a satisfactory risk from the medical standpoint. The refusal to 
reinstate was the result of an investigation which disclosed that the 
insured was not engaged in business as represented by him; that addi- 
tional insurance was carried by him in excess of $159,000, a sum entirely 
out of proportion to his income and financial standing and that he had 
admitted that his income did not warrant his continuing so much insur- 
ance. As a further result of the investigation it was shown that the 
insured had borrowed practically to the limit of the loan value of the 
insurance and a remark made by the insured during an interview in con- 
nection with the application for reinstatement warranted the inference 
that the idea of suicide was not absent from his mind. On January 8, 
1935 the insured committed suicide. Suit to recover on the policy was 
brought by the beneficiary on July 22, 1935. 

In reversing the judgment rendered by the trial court in favor of the 





beneficiary, the Appellate Division held that the language of the policy 
“evidence of insurability satisfactory to the company” did not limit the 
inquiry upon an application for reinstatement of the policy to the good 
health or physical condition of the insured. On appeal the Court of 
Appeals affirmed the order of the Appellate Division and answered in the 
negative the question whether the requirement that the insured produce 
“evidence of insurability satisfactory to the Society” was completely 
satisfied where he was concededly in good health and in good physical 
condition when the application for the reinstatement of the policy was 
made. 


NATIONAL LIFE AND ACCIDENT 
INSURANCE CO. 


On our back cover this month we present the Thirty-Seventh Annual 
Financial Statement of the National Life & Accident Insurance Co., Inc. 
of Nashville, Tennessee, showing an interesting increase in life insurance 
in force during 1936. 

The company shows Admitted Assets of $48,145,580 as compared 
with $42,771,529 a year ago. Liabilities consist of Legal Reserve, Life 
Insurance Policies $35,794,577; Reserve, Disability Policies $134,439; 
Contingent Reserve $1,763,859 ; Reserve for Epidemics $1,000,000; Taxes 
Accrued $517,954 and Policy Claims in Process of Payment and Adjust- 
ment $169,499. 

On December 31, 1936 the company had in its offices and in banks 
cash in the sum of $2,233,965 and owned Bonds amounting to $25,044,584. 
It also held first mortgages on Real Estate amounting to $4,639,960. 

The statement of the company showed Total Life Insurance in 
Force December 31, 1936 amounting to $536,728,355, an increase in Life 
Insurance in Force During 1936 of $80,734,482. 


TOPICAL HEADINNGS 


We are always glad to receive suggestions as to how we may improve 
our services to our subscribers. We are equally glad to adopt such sug- 
gestions whenever it is possible to do so. Beginning with the January 
issue, we have headed the various syllabi with sub-topical headings instead 
of the general subject of “insurance” with which formerly all syllabi 
were headed. This change will be continued in the succeeding issues. 
The change was suggested by Mr. Arthur Rosenblum of Los Angeles to 
whom we take this opportunity of expressing our thanks. 
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IGNATOVIG v. PRUDENTIAL INS. CO. OF AMERICA. No. 3633. 
District Court, M. D. Pennsylvania. Dec. 12, 1935. 
16 Federal Supplement 764. 
2. WAIVER OF PREMIUM. 

That insured, claiming nonliability for premium because of provision waiving 
premium after proof of disability, paid premium under protest held insufficient to 
authorize recovery in absence of fraud or duress. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Action by Joseph Ignatovig against the Prudential Insurance Company of 
America. Verdict for plaintiff. On defendant’s motion for new trial. 

Motion granted. 

Subsequently, a petition was filed by plaintiff, vacating the order granting a 
new trial and a rule thereon was granted, and by agreement of counsel, a verdict 
was rendered in defendant’s favor. 

Frank J. Williams, of Wilkes-Barre, Pa., for plaintiff. 

Vosburg & Vosburg, of Scranton, Pa., for defendant. 

Jounson, District Judge. 

This is a motion by the defendant for a new trial. The defendant company 
insured the life of the plaintiff under three standard life insurance policies with 
additional features of insurance in case of total and permanent disability of the 
assured, and waiver of the payment of premiums after proof of disability. The 
plaintiff became afflicted with sinusitis, which he contends caused him to become 
totally and permanently disabled and therefore entitled him to total and permanent 
disability installments under the contract of insurance. The defendant denied that 
the plaintiff was totally and permanently disabled; denied liability for the install- 
ments claimed; and required the payment of premiums by the plaintiff to keep the 
policy in force. The plaintiff paid under protest the premiums as they became 
due. 

Subsequently the plaintiff sued to recover the installments claimed for total 
and permanent disability and for the premiums paid under protest. The case was 
tried before the court and a jury and a verdict covering installments, premiums, 
and interest was rendered for the plaintiff. The defendant moved for a new trial, 
setting forth numerous reasons therefor, several of which impel the court to grant 
a new trial. 

[1, 2] The sixth and fourteenth reasons charge that the court erred in instruct- 
ing the jury that to recover for the premiums paid since the alleged disability it 
was not necessary to show that they were paid under fraud or duress, but that it 
was sufficient if they were paid under protest. It is well settled that money 
voluntarily paid with full knowledge of the facts cannot be recovered back except 
where it was paid under duress, fraud, or mistake. 48 C. J. 734, § 280; New York 
Life Ins. Co. v. Talley (C. C. A.) 72 F.(2d) 715; Real Estate Saving Institution v. 
Linder et ux., 74 Pa. 371. A voluntary payment under protest cannot be recov- 
ered. The only effect of a protest is to show the involuntary character of a pay- 
ment procured by duress, and the intent to claim the money back. 48 C. J. 751, 
752, § 305; De la Cuesta v. Insurance Co., 136 Pa. 62, 658, 20 A. 505,9 L. R. A. 
631. Accordingly, the instruction to the jury that the plaintiff could recover the 
premiums if they were paid under protest, even though there was no fraud or 
duress, was improper. 


For the reasons above stated, the court is of the opinion that a new trial 
should be granted. 


LINDSEY v. PRUDENTIAL INS. CO. OF AMERICA. No. 765. 
District Court, W. D., Missouri, S. D. Oct. 8, 1936. 
16 Federal Supplement 880. 
1. PAYMENT OF PREMIUM. 
Insurance contract may become void for failure to comply with conditions 
such as nonpayment of premiums, provisions for avoidance of policy for default 
in payment of premiums being valid. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
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2. CONSTRUCTION. 

Relation between insured and insurer is purely contractual, insured’s right 
being measured by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. EXTENDED INSURANCE. 

Where life policy provided for half premium rate for first five years, reserve 
accumulation available for extended insurance held required to be computed on 
basis of premiums actually collected and not on assumed level premium, under 
Missouri nonforfeiture statute (Mo. St. Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. RESERVE. 

A “reserve” on a life policy at a given time is the difference between the net 
single premium as of the attained age of the insured and the present value of 
future premiums receivable. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Action by Jessie Lindsey against the Prudential Insurance Company of America. 
On defendant’s motion for new trial. 

Motion sustained. 

William R. Ross, of Kansas City, Mo., and Walter E. Connelly, of Springfield, 
Mo., for plaintiff. 

Michaels, Blackmar, Newkirk, Eager & Swanson, of Kansas City, Mo., and 
Mann, Mann & Miller, of Springfield, Mo., for defendant. 

Reeves, District Judge. 

This case was tried at Springfield on April 11th last. At the conclusion of the 
trial judgment was given for the plaintiff. At that time an oral opinion was deliv- 
ered. 

The importance of the decision was so great that I have found it proper to 
review the law applicable to the facts, which were not in controversy. For the 
purpose of this memorandum opinion and for a ruling that may be understandingly 
made upon the motion for a new trial, it seems important that a statement of the 
facts be here made: 

The plaintiff is beneficiary in a policy or contract of insurance dated April 10, 
1926, for $5,000. The insured was Lester L. Lindsey, the husband of the beneficiary. 
The insured died July 2, 1932. All of the premiums on the policy as stipulated 
therein were paid for the first five years and the first quarterly premium of the 
sixth year was paid. There was a loan on the policy in the sum of $197. This loan 
was obtained on April 7, 1931. The application for the policy (becoming a part of 
the contract) was dated April 14, 1926. It recited the issuance of a former policy 
dated April 10, 1920, for the same amount. The former policy was characterized 
as a “Convertible Term Policy.” While it was for a period of fifteen years, yet 
the policy in suit supplanted it as of date April 10, 1926. The application for the 
present policy was signed by both the insured and the beneficiary. It specifically 
authorized the defendant to: 

“Rewrite said Policy changing it from a 15 year Term Policy, Convertible 
within seven years, of $5,000 , toa Mod. Life—Y% Rate Ist 5 yrs Policy 
of $5,000. 

“Policy date to be 4/10/26—age 51 

“Said original Policy is hereby surrendered to the Company.” 

The policy in suit is in the face amount of $5,000, with premiums payable 
quarterly as follows: $33.85 each quarter; after the first five years $67.70 each 
quarter. It is designated on the back as “Whole Life Policy with Half Rate 
during First Five Years.” This designation also appears on the face of the policy. 
It contains a schedule of loan and nonforfeiture values. Such nonforfeiture values 
provide for paid-up life insurance as well as automatic extended insurance. These 
tables are made up on computations of premiums actually received. The policy 
contains the following provision in respect of reserve computations: “The reserve 
upon this policy for which funds are to be held * * * shall be computed upon the 
American Experience Table of Mortality with three and one-half per cent. 
interest per annum by the net level premium method.” 7 

Other facts which may seem pertinent will be stated in the course of the 
opinion. 
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1. Plaintiff's petition was based upon what she conceived to be rights vouch- 
safed to her by section 5741, R. S. Mo. 1929 (Mo. St. Ann. § 5741, p. 4388). This 
is known as the nonforfeiture statute. This Section forbids forfeiture of a policy 
of life insurance after the payment of three or more annual premiums. Recovery 
is sought upon the theory of statutory extended insurance. A rule of computation 
in case of default in the payment of premiums is fixed by the statute as follows: 
“The net value of the policy, when the premium becomes due and is not paid, 
shall be computed upon the actuaries’ or combined experience table of mortality 
with four per cent interest per annum, and after deducting from three-fourths of 
such net value the unpaid portion of any notes given on account of past premium 
payments on said policy and any other indebtedness to the company secured by 
said policy, which notes and indebtedness shall then be canceled, the balance shall 
be taken as a net single premium for temporary insurance (extended insurance).” 

My decision at the trial was upon the assumption that the statute contem- 
plated a net level premium without regard to the premium actually stipulated 
for and actually paid by the insured or policyholder. This constitutes substantially 
the only question to be considered on the Motion for a New Trial. 

2. There is no controversy, and can be no controversy, as to the amount 
actually paid by the insured during the five and one-quarter years of premium 
payments. As stated in my oral opinion at the trial, if the computation of net 
reserve is to be based on the premiums actually received, then clearly the plaintiff 
would not be entitled to recover, but judgment should be awarded in favor of the 
defendant. 

The’ question for consideration therefore is whether a net reserve or net value 
of the policy should be computed upon an assumed and fictitious premium payment 
or upon the premium actually received from the policyholder. 

|1] It must be acknowledged that a contract of insurance, like other valid 
contracts made upon stipulation of the parties, may become void for failure to 
comply with conditions such as the nonpayment of premiums. Provisions for the 
avoidance of a policy obligation because of default in the payment of premiums 
are valid unless made invalid by statute. Miles v. Connecticut Mutual Life Ins. 
Co., 147 U. S. 177, 13 S. Ct. 275, 37 L. Ed. 128; Darby v. Northwestern Mutual 
Life Ins. Co., 293 Mo. 1, 239 S. W. 68, 21 A. L. R. 920; Ashbrook v. Phoenix 
Mutual Life Insurance Co., 94 Mo. 72, 6 S. W. 462. 

[2] The relation between the policyholder and the company is purely con- 
tractual. The right of the policyholder is measured by the terms of the policy 
contract. 37 C. J. p. 378, § 38. 

3. However, in the case under consideration, the policy by its terms pro- 
vides for automatic extended insurance in case of default in premium payment. 
Also, because it is a Missouri contract, said section 5741 becomes applicable. 


The plaintiff does not rely upon the terms of the policy. Moreover, such 
reliance could not be had for the reason that the table of nonforfeiture values 
embodied in the policy would preclude recovery. Such specific provisions would 
prevail over general provisions. Atlantic Life Ins. Co. v. Pharr (C. C. A.) 59 
F.(2d) 1024. The plaintiff is compelled to rely for recovery upon the Missouri 
statute. 


In view of my oral opinion and decision in the case, it is proper to ascertain 
whether the statute may be interpreted as assuming a fictitious level premium or 
whether it contemplates the computation upon the premium actually received. 
As said by Judge Fox, of Missouri Supreme Court, in Westerman v. Supreme 
Lodge Knights of Pythias, 196 Mo. 670, loc. cit. 711, 712, 94 S. W. 470, 480, 5 
L. R. A. (N. S.) 1114, the Missouri statute was taken from the nonforfeiture 
statute of the state of Massachusetts. That statute was interpreted in Connecticut 
Insurance Company v. Commonwealth, 133 Mass. 161, loc. cit. 164. After setting 
forth the meaning of reserves and net values, the court said: “The fund thus 
accumulated is not regarded by our laws as the absolute property of the company, 
but is held by it as a quasi trustee, for the benefit of the policy holders. * * * If 
the insured violates his contract and forfeits his policy, the company cannot treat 
the accumulation upon his policy as its property, but holds it for his benefit. Com- 
panies doing business upon this plan thus resemble savings banks, exercising the 
franchise or function of receiving, investing, and managing the money of numerous 
policy holders.” 

The accumulation mentioned is from premiums actually collected according to 
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the following theory, as stated by the court: “But the general practice of insurers 
is, instead of charging such sums, which would increase from year to year, to 
ascertain what these sums would average each year throughout an average life, 
and to charge each year such average sum. The necessary effect of this practice 
is that the insured, during the earlier years of the running of his policy, pays more 
than it costs to insure him, and thus the company accumulates from year to year 
a fund which in equity is held for the benefit of the policy holders.” 

It will be observed from the decision in the Massachusetts case, as well as 
the decision in the Westerman Case, that the statute was dealing with accumula- 
tions actually held by the companies from prepayments of the policyholder. 

4. In the case of Rose v. Franklin Life Insurance Company, 153 Mo. App. 
90, 132 S. W. 613, the St. Louis Court of Appeals had before it an almost identical 
question. Judge Caulfield (afterwards Governor) delivered the opinion of the 
court. 


In that case, as here, recovery was sought upon the theory of values which 
were realized from a computation upon a fictitious level premium. One of the 
expert witnesses, as in this case, testified that upon such a computation the plain- 
tiff is entitled to recover, but that, as in this case, plaintiff would not be entitled 
to recover upon the basis of actual accumulations. Judge Caulfield said, 153 Mo. 
App. 90, loc. cit. 103, 132 S. W. 613, 617: “It follows that the expert testimony of 
witness Mitchell as to the net value of the policy, being confessedly based upon a 
false assumption of fact induced by an erroneous construction of the law, is 
utterly worthless.” 


Judge Caulfield rejected the artificial standard proffered in that case. I assumed 
such a standard in the case at bar. The decision in the Rose Case was based 
largely upon Mutual Reserve Life Insurance Company v. Roth (C. C. A.) 122 


F. 853. 


Adverting to that opinion, it is to be noted that it was a decision of the Eighth 
Circuit Court of Appeals, and was written by Judge Thayer and had the concur- 
rence of Judges Sanborn and Caldwell. Judge Thayer discussed the origin of the 
nonforfeiture statute and interpretations placed thereon by the Massachusetts 
courts. Referring to the enactment of the statute in Massachusetts, Judge Thayer 
said, 122 F. 853, loc. cit. 857: “From the discussions which preceded the adoption 
of the statute in the state of Massachusetts, it is evident that it was passed to 
prevent the injustice of forfeiting policies for nonpayment of premiums due 
thereon when the insurer had in its hands, as the result of premiums already paid 
thereon, a sum of money, termed the ‘reserve,’ representing what had been collected 
in excess of the actual cost of insurance up to the time of the default. It was 
this reserve—a sum actually paid, and equitably belonging to the policy holder— 
that the Jawmaker intended to say should be applied to prolong the life of the 
policy.” 

And then on page 858 of 122 F., Judge Thayer continued: “Applying these rules 
of statutory construction to the statute in question, and considering the equitable 
object which it was intended to accomplish, and the conditions existing at the 
time it was adopted, we feel constrained to hold that it was enacted with special 
reference to that class of policies termed ‘ordinary life’ or ‘endowment,’ where the 
premium remains fixed or level during the lifetime of the insured, or so long as 
premiums are payable. It was framed, we think, on the assumption that the 
premiums on ordinary life and endowment policies are fixed at a rate which gives 
them an actual net value or a reserve after the payment of a few annual premiums.” 

The Eighth Circuit Court of Appeals in New York Life Insurance Company 
v. Rositzky, 45 F.(2d) 758, loc. cit. 764, approved the statement of Judge Caul- 
field in Rose vy. Franklin Life Ins. Co., supra, in defining the net value of an 
insurance policy under the section of the Missouri statute relied on as “the 
accumulation of the balance of past net premiums not absorbed in carrying the 
risk.” 

In the still later case of Valenti v. Prudential Ins. Co. (C. C. A.) 71 F.(2d) 
229, loc. cit. 234, the court in reference. to the nonforfeiture statute of Missouri 
said: “In ordinary life insurance agreements, where the insurance is against death 
from whatsoever cause, the expectancy of the insured is determined by mortality 
tables and interest rate, and a reserve is built up behind the premium charged, 
so that a fund may be accumulated for the payment. of the loss when_ the 
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expectancy is reached, and a value for extended insurance in case of default after 
the payment ofa prescribed number of premium payments.” 

{3] 5. It is obvious from the foregoing that both the Missouri courts and 
the federal courts in construing the nonforfeiture statute of Missouri have said 
that the reserve accumulation was an actual and not a fictitious reserve or net 
value. This means that the computation must be made upon the basis of the 
premiums actually collected and not upon an assumed level premium. 

In computing the reserve or net value of a policy, the statute only designates 
the table of mortality and the rate of interest. It does not interfere in any way 
whatsoever with the terms of the contract in respect of premium payments. 37 
C. J. p. 368, § 18. 

Moreover, in this case the insured at an advanced age was paying a heavy 
premium for a policy comparatively large in amount. The application for the 
policy in suit was dated April 14, 1926, and specifically described the policy applied 
tor as “Modified Life % Rate first 5 yrs.” Undoubtedly the insured, as well as 
the beneficiary who joined:in this application, had discussed with the defendant's 
agent the benefits of premium payments upon such a basis. If the policyholder had 
deceased during the first five years, the so-called mortality strain upon the defend- 
ant would have been much greater. There was an advantage in favor of the policy- 
holder in receiving a policy of this character. 

[4] According to all of the books, as well as the opinion of the actuarial 
experts, a reserve at a given time is the difference between the net single premium 
as of the attained age of the insured and the present value of future premiums 
receivable. By the two rates agreed upon in the policy, the reserve actually 
accumulated was adequate to mature the policy. That becomes unimportant, how- 
ever, in the decision of the case. 

It appears that the reserve computation should have been made upon the basis 
of premiums actually paid and not upon the basis of a fictitious premium assump- 
tion. The policyholder and his beneficiary were entitled only to the benefits of 
the excess payments made by the assured during the years payments were actually 
made. The statute protects him and his beneficiary in the fund thus accumulated 
but no more. It would not be equitable nor just to give the insured the benefit of 
an accumulation in excess of that which the premium paid by him actually yielded. 
The provision in the policy for computations of reserves or net values upon “the 
net level premiums method” is not made inapplicable because of the circumstance 
that there are two successive net level premiums stipulated in the policy contract. 

I conceive myself bound by the interpretation of the statute made by the 
courts of Missouri as well as the courts of this circuit. Because of this fact it is 
obvious that I was in error in awarding recovery to the plaintiff. 

, It must follow that the motion for new trial should be sustained. It is so 
ordered. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
NIKOLOPULOS. No. 5990. 


Circuit Court of Appeals, Third Circuit. Sept. 22, 1936. 
Rehearing Denied Nov. 2, 1936. 
87 Federal Reporter (2d) 2. 
1. PLACE OF CONTRACT. 

Where insured made application for disability policy to insurer’s agent in 
New Jersey and insured was citizen thereof, paid ‘all premiums to agent in New 
Jersey, and policy provided that it would not go into effect until first premium 
was paid, which was paid in New Jersey when application was made before 
policy was approved in New York by insurer, policy held a New Jersey contract. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

2. PERMANENCY. 

Whether insured’s total disability was permanent held for jury as against 
contention that insured had recovered his health prior to bringing of suit, based 
upon discussion between court and counsel for insured and testimony of doctor 
that insured was not totally disabled at time of trial, where, regardless of dis- 
cussion; trial judge had properly charged jury. 


(For other cases, see Insurance. Dec. Dig. § 668[11].) 
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Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by Thomas K. Nikolopulos against the Equitable Life Assurance 
Society of the United States. From an adverse judgment, the defendant appeals. 

Affirmed. 

Collins & Corbin, of Jersey City, N. J. (Edward A. Markley and Charles W. 
Broadhurst, both of Jersey City, N. J., of counsel), for appellant. 

Lum, Tamblyn & Fairlie, of Newark, N. J. (James Raymond Berry, of 
Newark, N. J., of counsel), for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

This is an appeal from a judgment, entered on a verditt for the plaintiff, 
for $8,041.50 as payments due to him under the provisions for disability benefits 
in a policy of life insurance issued to him by the defendant. The defendant 
contends that the District Court erred in refusing its motion for a directed 
verdict and in submitting the question of total and permanent disability to the 
jury. 

On November 11, 1927, the defendant issued a policy of life insurance to the 
plaintiff which provided, among other things, that, if he became totally and per- 
manently disabled before reaching the age of 60, the defendant would waive its 
right to all premiums on the policy, and pay him $250 per month. The plaintiff is 
described in the application for this policy as a real estate and confectionery 
owner. His real estate holdings were a small ten-family apartment house in 
Brooklyn, N. Y., and a three-story dwelling in which he lived, in Newark, N. J. 
His chief means of livelihood appears to have been his interest as part owner 
in two confectionery establishments in Newark. Though the defendant has 
contended that the plaintiff's work was more in a supervisory capacity, the 
evidence fends to sustain the plaintiff’s statements that he actually engaged 
in the manual labor of making candy. This work necessitaed the lifting of 
heavy pots and mixing bowls and remaining on his feet for extended periods. 

In February, 1929, the plaintiff, not having reached the age of 60, developed 
osteomyelitis of the tibia of the left leg. This disease kept him in the hospital 
almost the entire year of 1929, around 3 months in 1931, and about a month in 
1933. Several operations were performed. These operations consisted of scraping 
away portions of the bone in the infected area, with a resultant weakening of the 
leg. the testimony indicates that even up to the time of trial the disease was not 
cured and the plaintiff could not remain on his feet for long periods, in fact, 
hardly at all, without crutches or a cane. Dr. Holden, his physician, testified that 
he should not place too much weight upon the leg. Even as late as July, 1934, the 
scar opened and discharged pus and had to be treated. 

In Nickolopulos v. Equitable Life Assurance Society, 113 N. J. Law, 450, 


174 A. 759, the plaintiff on this same policy recovered disability payments up to 
and through July, 1932. 


In the case at bar the plaintiff says that he was totally disabled from July, 
1932, to and through April, 1934, and sued for disability benefits for that period. 
He contends that he is entitled to recover for that period, even though as a fact 
he might not have been totally disabled at the time of the trial. 

The defendant, on the contrary, contends that the plaintiff had recovered 
his health prior to bringing the present suit; therefore he was not permanently 
disabled within the meaning of the provisions of the policy, and consequently 
cannot recover. This contention is based upon a discussion between the court and 
counsel for the plaintiff, and the testimony of Dr. Holden, the plaintiff’s doctor 
and witness. The discussion reads as follows: 


“The Court: Is the plaintiff in court? 

“Mr. Berry: Yes, this is the plaintiff. 

“The Court: I thought you said he was totally disabled. 
“Mr. Berry: Up to April 1934. 

“The Court: Oh, he is all right now? Is that it? 


“Mr. Berry: He is not all right now, but I don’t claim that he is totally dis- 
abled now. I am not claiming under the policy for the present period. I think that 
he has improved enough at the present time to do some little work. We are only 
claiming up to April 1934.” 
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Dr. Holden testified that in May, 1934, “I felt that it would be safe for him 
to try to do some work and strengthen the leg.” 

The pertinent sections of the insurance contract read as follows: 

“Disability shall be deemed to be total when it is of such an extent that the 
Insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such total disability shall be pre- 
sumed to be permanent when it is present and has existed continuously for not less 
than three months; and, further, the entire and irrecoverable loss of sight of both 
eyes, or the severance of both hands at or above the wrists, or of both feet at or 
above the ankles, or of one entire hand and one entire foot, will of themselves 
be considered as total and permanent disability within the meaning of this pro- 
vision. * * * 

“(III) Recovery from disability. 

“The Society shall have the right at any time or times during the first two 
years after receipt of such proof of disability, but thereafter not more frequently 
than once a year, to require proof of the continuance of such total disability. If 
the Insured shall fail to furnish satisfactory proof thereof or if it appears at 
any time that the Insured has become able to engage in any occupation or perform 
any work for compensation of financial value, no further premiums will be waived 
and no further Disability-Annuity payments will be made hereunder on account of 
such disability.” 

These identical provisions and others substantially the same have many times 
been passed upon by the courts. Unfortunately they have not agreed. Courts 
in the states of Alabama, California, Illinois, Towa, Louisiana, Michigan, Missis- 
sippi, Nebraska, New York, North Carolina, and Rhode Island agree with the 
contention of the defendant, but the courts in the states of .Georgia, Kentucky, 
Maine, Minnesota, Missouri, New Jersey, North Dakota, Pennsylvania, and Tennes- 
see agree with the contention of the plaintiff. 

The District Court under proper instructions submitted the question of whether 
or not the plaintiff was totally and permanently disabled to the jury, which found 
for the plaintiff. 


Under the law of New York, unless total disability is permanent, recovery 
cannot be had, Ginell v. Prudential Insurance Company, 205 App. Div. 494, 200 
N. Y. S. 264, but under the law of New Jersey recovery may be had for the 
period of total disability (if for 3 months or more), even though the insured had 
regained his health before the trial, Clott v. Prudential Insurance Co., 114 N. J. 
Law, 18, 175 A. 203, affirmed in 115 N. J. Law, 114, 178 A. 747. It is important, 
therefore, to determine whether the contract of insurance here involved is a New 
Jersey or New York contract. 


|1, 2] The plaintiff, a citizen of New Jersey, made application for this insur- 
ance to the defendant’s agent, Tohn Callas, in New Jersey. He also paid all 
premiums to the agent in New Jersey and had no dealings with any other person 
connected with the defendant company. The policy contained the provision that it 
would not go into effect until the first premium was paid during the plaintiff’s good 
health, and this was paid in New Jersey. Under these facts this was a New Jersey 
contract and the law of that state applies, Northwestern Mut. Life Insurance Co. v. 
McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57, unless 
the fact that the first premium was paid in New Jersey when the application was 
made, before the policy was approved in New York by the company, changes the 
rule. We are inclined to think that under the facts of this case it does not. Be 
that as it may, regardless of what had been said in discussion, the learned trial 
judge charged the jury as follows: “First you must find on the question of total 
disability that he was prevented because of his illness from engaging in his usual 
occupation and from performing any work for which under all the circumstances 
he is reasonably fitted, and you must find further then that condition existed first 
for three months, and then that after that there was no change in that condition, 
and that he did not again become able to perform work for which he was reason- 


ably fitted. That is the best I can do, gentlemen. You had better take an excep- 
tion tq the whole charge.” 


_ So the jury, under proper instructions, did apparently find that plaintiff’s total 
disability was permanent. 


[3] In any event, federal courts are not bound by the decisions of state courts 
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in matters of general law. Carpenter v. Providence Washington Ins. Co., 16 Pet. 
(41 U. S.) 495, 10 L. Ed. 1044; Washburn & Moen Mfg. Co. v. Reliance Marine 
Ins. Co., 179 U. S. 1, 21 S. Ct. 1, 45 L. Ed. 49; Mutual Life Ins. Co. of New York 
v. Johnson, 293 U. S. 335, 55 S. Ct. 154, 79 L. Ed. 398. We are inclined to follow 
the well-reasoned opinion of the Court of Errors and Appeals of New Jersey in 
the case of Clott v. Prudential Insurance Company, supra. 


The judgment of the District Court is affirmed. 





MUTUAL LIFE INS. CO. OF NEW YORK v. STROEHMANN et al. No. 5934. 
Circuit Court of Appeals, Third Circuit. Oct. 6, 1936. 


86 Federal Reporter (2d) 47. 
1. INCONTESTABILITY. 


Where life policies provided that they should be incontestable after two 
years from date of issue except for nonpayment of premiums, insured could not 
claim that increased disability provisions which were subsequently attached to 
policies were no longer contestable because incontestability clause included in 
policies was applicable to riders attached, where insurer expressly reserved 
defense of fraud by provision in application to effect that in case answers were 
untrue, disability benefits should be those in policy before change. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. CANCELLATION. 

_ In insurer’s suit to cancel riders to life policies providing for increased dis- 
ability benefits, application and report of medical examination which were not 
attached to policies held inadmissible to prove fraud, since provision for dis- 
ability benefits and provision for paying insurance on life, though contained in 
same policy, are severable and distinct contracts (40 P. S. Pa. §§ 441, 510(d). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

3. INCONTESTABILITY. 

Under life policy providing that it should be incontestable after one yea 
from date of issue except for restrictions and provisions applying to double 
indemnity and disability benefits, insurer held entitled after expiration of yea) 
from date of issue to rescind provisions for double indemnity and disability 
benefits because of fraud practiced in procuring insurance. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from the District Court of the United States for the Middle District 
of Pennsylvania; Albert L. Watson, Judge, 


Suit by the Mutual Life Insurance Company of New York against Carl I. 
Stroehmann and another. From an order dismissing the bill, complainant 
appeals. 

Reversed and remanded. ; : 

Herbert F. Harris and Reese H. Harris (of O’Malley, Hill, Harris & Harris), 


both of Scranton, Pa. (Frederick L. Allen, of New York City, of counsel), for 
appellant. 


George H. Hafer, Carl B. Shelley, Geo, Ross Hull, and Snyder, Hull, Hull 
& Leiby, all of Harrisburg, Pa., for appellees. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. ; 

This is an appeal from an order of the District Court dismissing the bill of 
complaint by which the appellant sought to have the provisions for disability 
benefits in three policies of insurance issued by it to the appellee, Stroehmann, 


rescinded on the ground that he had made false and fraudulent misstatements in 


response to questions in his medical examination, The appellant also prayed 
that the appellees be restrained from bringing any action at law or otherwise 
upon the policies. The appellees filed a motion to dismiss the bill. The District 
Court, after issuing an order (6 F. Supp. 953) on May 17, 1934, denying the 
motion reversed its position, and on July 2, 1935, issued the order dismissing the 
bill, on the authority of the decisions in Ness v. Mutual Life Ins. Co., 70 F.(2d) 59 


(C. C. A. 4), and Mutual Life Ins. Co, v, Markowitz, 78 F.(2d) 396 (C. C. A. 9). 
Policies No. 2,646,105 and No. 2,677,078, hereinafter referred to as policies 


Nos. 1 and 2, were issued in 1919. Both of these policies are for the face value 
of $5,000, and contain provisions for “Benefits in the event of total and permanent 
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disability before age 60,” which entitled the insured to annual payments go long 
as the disability continued, of “a sum equal to one tenth of the face amount of 
the policy.” On February 9, 1928, Stroehmann signed two applications request- 
ing that the above policies be changed to what is known as the “1926 Increasing 
Disability Benefits in event of Total and Permanent Disability. * * *” These 
applications included the provision that if “the statements or answers in said 
medical examination shall be in any respect untrue, * * * any disability benefits 
granted under said policy shall be only those, if any, provided for in said policy 
before the change herein requested was made.” After the medical examination 
was made, the change requested was effected on February 23, 1928, and the new 
disability provisions were attached to the original policies in riders. 

Jn October 11, 1932, the appellant filed a bill of complaint, in which it 
prayed that the “Increasing Disability” provisions, added to policies Nos. 1 
and 2, and the disability provision of policy No, 3 be rescinded because of, fraudu- 
lent misstatements made in answer to questions in the medical examination, and 
that the defendants be restrained from bringing any action at law or otherwise 
on the policies. It will be noted that the insurer does not seek to rescind the 
disability provisions under the original policies, Nos. 1 and 2. 

[1] The appellees contend that the disability provisions are no longer con- 
testable by the complainant on the ground that the incontestability clause 
included in the original policies is applicable to the riders attached in 1928. The 
incontestability clause reads as follows: “This policy shall be incontestable after 
two years from its date of issue except for the non payment of premiums.” 

The only authority for the position of the appellees lies in the analogy in 
cases dealing with reinstatement of lapsed policies. Under these cases an 
incontestability clause begins to run anew as of the time that the lapsed policy 
is reinstated. Lincoln National Life Ins. Co. v. Hammer, 41 F.(2d) 12 (C. C. A. 
8); New York Life Ins. Co. v. Seymour, 45 F.(2d) 47, 73 A. L. R. 1523 (C. C. A. 6). 

Sut the company expressly reserved the defense of fraud by the provision in 
the application to the effect that in case the answers were in any respect 
untrue, the disability benefits should be those in the policy before the change. 

|2| The appellees further contend that even if the incontestability clause 
is inapplicable, under the Act of May 17, 1921 (P. L. 682, 701, 721, art. 3, § 318, 40 
P. S. Pa. § 441, and article 4, § 410 (d), 40 P. S. Pa. § 510 (d), the application and 
report of the medical examination cannot be introduced in evidence to prove 
fraud because it was not attached to the policy. 

The applicable provisions of the Act of May 17, 1921, read as follows: 

Article 3, § 318: 

“All insurance policies, issued by stock or mutual insurance companies or 
associations doing business in this State, in which the application of the insured, 
the constitution, by-laws, or other rules of the company form part of the policy 
or contract between the parties thereto, or have any bearing on said contract, 
shall contain, or have attached to said policies, correct copies of the application 
as signed by the applicant, or the constitution, by-laws. or other rules referred: 
to; and, unless so attached and accompanying the policy, no such application, 


constitution, or by-laws, or other rules shall be received in evidence in any 
controversy between the parties to, or interested in, the policy, nor shall such 
application, constitution, by-laws, or other rules be considered a part of the 
policy or contract between such parties.” . 
Article 4, § 410: 
_ “No policy of life or endowment insurance, except policies of industrial 
insurance where the premiums are payable monthly or oftener, shall be issued 
or delivered by any stock or mutual life insurance company in this Common- 
wealth unless it contains, in substance, the following provisions: * * * 


“(d) A provision that the policy shall constitute the entire contract between 
the parties; but if the company desires to make the application a part of the 
contract, it may do so, provided a copy of such application shall be endorsed 
upon or attached to the policy when issued, and in such case the policy shall 


contain a provision that the policy and the application therefor shall constitute 
the entire contract between the parties.” 


The application for the increase of disability benefits, which contains as a 
part thereof the report of the medical examination, was, as above stated, not 
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attached to the policy. The appellant attempts to answer this contention by citing 
authorities to the effect that the application for a reinstatement of a lapsed policy 
may be introduced in evidence even though it is not attached to the policy. These 
cases however, are based upon the theory that in the reinstatement of a lapsed 
policy no new policy is issued, and that therefore the situation is not covered by 
the above statute. Rothschild vy. New York Life Ins. Co., 106 Pa. Super. 554, 
162 A. 463; Jones v. Metropolitan Life Ins. Co., 109 Pa. Super. 506, 167 A. 485. 
But the provision for disability benefits and the provision for paying insurance 
on a life, though contained in the same policy of life insurance, are nevertheless 
severable and distinct contracts. Pyramid Life Ins. Co. v. Selkirk (C. C. A.) 
80 F.(2d) 553. Consequently the riders attached to policies Nos. 1 and 2 in 1928 
were entirely new policies of disability insurance, and were based on the conditional 
abandonment of the disability provisions contained in the original policies. Under 
this interpretation the statute quoted above definitely prohibits the use of the 
application, and, therefore, the report of the medical examination, which was a part 
thereof, is not in the evidence. The statute does not, however, prevent the appel- 
lant from proving the existence of fraud by other methods. In Gordon, Secretary 
of Banking v. Continental Casualty Co., 311 Pa. 109 166 A. 557, 558, the court 
made the following statement: “That section 318 of “The Insurance Company Law 
of 1921,’ which deals with this subject, does not exclude proof of the fact [of 
false statements made in the application], but only excludes its proof by the 
application itself, if not attached to the policy. Whether or not the fact can be 
otherwise proved will be known when the case is tried in due course.” 

The case of Hews vy. Equitable Life Assurance Society, 143 F. 850, decided by 
this court and relied upon by the appellant, is not applicable to the present state 
of facts, since in that case the report of the medical examination was not considered 
to be a part of the application. 

In policies Nos. 1 and 2, therefore, the appellant has the right to have the 
increased disability benefit provisions, added thereto in 1928, rescinded if it is 
able to prove the existence of fraud qn the part of the insured at the inception of 
these contracts without placing the applications in evidence. 

[3] Policy No. 4,361,192, referred to as policy No. 3, was issued on June 30, 
1930, and has a face value of $40,000. This policy also contains disability and 
double indemnity provisions which the appellant is seeking to have rescinded 
because of alleged fraudulent misstatements made by the insured in response to 
questions in the medical examination. 

The appellees contend that the disability and double indemnity provisions of 
this policy are no longer open to dispute because of the incontestability clause 
included therein which reads as follows: “IJncontestability—Except for non pay- 
ment of premiums and except for the restrictions and provisions applying to the 
Double Indemnity and Disability Benefits as provided in Sections 1 and 3 respec- 
tively, this policy shall be incontestable after one year from its date of issue, 
unless the insured dies in such year, in which event it shall be incontestable after 
two years from its date of issue.” 

In New York Life Insurance Co. v. Gatti (New York Life Ins. Co. v. Ruhlin), 
— F.(2d) —* (recently decided), where the incontestability clause was substantially 
the same as the one quoted above, we held that the insurer not only had the right 
to contest liability under the double indemnity and disability provisions, but also 
the right to have those provisions rescinded in case of fraud, even though the 
period of limitations set forth in the incontestability clause had run if a suit at law 
had not previously been instituted. The incontestability clause would be meaning- 
less and purposeless if we confine the appellant’s right to contest liability there- 
under to the limits of coverage set forth in sections 1 and 3. New York Life 
Insurance Co. v. Gatti, supra. That right it has without the excepting clause. 

The order of the District Court is reversed, and the case is remanded for 
further proceedings in accordance with this opinion. 


‘Rehearing pending at date of publication. 
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BOYETT v. UNITED STATES. No. 8182. 
Circuit Court of Appeals, Fifth Circuit. Oct. 29, 1936. 
86 Federal Reporter (2d) 66. 
1. PROOF OF DISABILITY. 

Due proof of disability can by clear language be made a condition of obliga- 
tion of insurance policy. 

(For other cases, see Insurance, Dec. Dig § 536.) 

Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom S. Deaver, Judge. 

Action by Mattie Boyett, as administratrix of the estate of Robert Douglas 
Holton, against the United States. From a judgment dismissing the petition, 
plaintiff appeals. 

Judgment reversed and cause remanded with directions. 

Paul Blanchard and Roy S. Levinson, both of Columbus, Ga., for appellant. 

Keith L. Seegmiller, Atty., Department of Justice, of Washington, D. C., T. 
Hoyt Davis, U. S. Atty., and A. Edward Smith, Asst. U. S. Atty., both of Macon, 
Ga., and Slaton Clemmons, Atty., Department of Justice, of Atlanta, Ga. 

Before Foster, Sibley, and Holmes, Circuit Judges. 

SisLey, Circuit Judge. 

This is an action against the United States by the administratrix of Robert 
Douglas Holton for disability benefits accruing during his life and also for the 
face amount of the policy as a death claim. It involves a policy of converted 
insurance issued July 12, 1927, and modified August 1, 1933. Premiums were 
payable monthly, and the allegations are that Holton did not pay that due March 
1, 1934, or any subsequent ones, but that he had become totally and permanently 
disabled beginning Jan. 24, 1934, and so continued till his death Feb. 8, 1935. 
According to the petition, he made no proofs of his disability, but his adminis- 
tratrix, who was not appointed until July 9, 1935, filed proofs with the Veterans’ 
Administration on July 13, 1935. Her claim was rejected Sept. 18, 1935, on the 
ground that “the evidence was not sufficient to establish as a fact that the 
insured was permanently and totally disabled at the time alleged or at any time 
while insurance was in force.” The Director had previously written the claimant: 
“The insurance in this case was permitted to lapse for the nonpayment of the 
premium due March Ist, 1934, and to present the case properly before the Council 
it will be necessary to allege that the veteran became permanently and totally dis- 
abled not later than March 31, 1934.” These letters are alleged to be a hinding 
construction of the policy, establishing that it does not require payment of premiums 
which accrue after total and permanent disability. A demurrer, however, asserted 
that since no proofs of disability were alleged to have been submitted before the 
final lapse date of March 31, 1934, no cause of action was set forth, and this 
demurrer was sustained, and the petition was dismissed. 

The policy provisions here important are (italics ours) : 

“$10,000. This insurance is granted in consideration of and subject to the 
terms and conditions hereinafter set forth, and in further consideration of the 
payment of the monthly premium of $7.50 on the first day of each month. * * * 
This insurance is payable in monthly installments of $57.50 in the event of the total 
permanent disability of the insured or of his death. * * * Upon due proof of the 
total permanent disability of the insured while this policy is in force the monthly 
instalments shall, except as hereinafter provided, be payable to the insured and 
continue to be so payable during total permanent disability so long as he lives, and 
payment of all premiums due after receipt of such proof during total permanent 
disability shall be waived. Upon due proof of the death of the insured while this 
policy is in force the monthly instalments, without interest, which have accrued 
since the death of the insured * * * shall be paid to the beneficiary designated, (the 
insured’s estate) * * * until 240 instalments in all, including any paid to the insured 
during his lifetime on account of total permanent disability, shall have been paid. 


_ “1. Premiums are due and payable monthly in advance. * * * If any premium 
be not paid when due, this policy shall cease and become void except as hereinafter 
provided. 

“2. For the payment of any premium under this policy a grace of thirty-one 


days without interest will be allowed during which time the policy will remain in 
force, * * ¥ 
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“11, * * * The total and permanent disability benefits may relate back to a date 
not exceeding six months prior to the receipt of due proof of such total and per- 
manent disability, and any premiums paid after receipt of due proof or total per- 
manent disability and within six months shall be refunded without interest.” 

[1-5] Due proof of disability can by clear language be made a condition of 
obligation, Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 
L. Ed. 416; Egan v. New York Life Ins. Co. (C. C. A.) 67 F.(2d) 899; Avery y, 
New York Life Ins. Co. (C. C. A.) 67 F.(2d) 442. It would afford certainty ‘and 
ease to the Veterans’ Administration if the rule were established that a converted 
policy will lapse, if the insured neither pays his premium nor submits proof of 
his disability before the grace period expires. Some of the expressions quoted 
from this policy are capable of that construction, but to find the true meaning all 
must be considered together and in the light of the statutes providing for the 
insurance. The rule that an ambiguity is to be resolved in favor of the insured 
applies to a policy issued by the United States, for, as in other cases of insurance, 
the writing is prepared and proposed by the insurer on which he takes the insured’s 
money, and it ought not to be given any doubtful or unreasonable meaning to 
defeat the protection offered. An established administrative construction, while 
not conclusive, is entitled to great weight. Touching this last point, we must hold 
the letters of the Director concerning this claim insufficient to establish an admin- 
istrative construction, for, while they clearly show that it was supposed by him 
that a total disability proven to exist before the expiration of the grace period 
would prevent a lapse of the policy, they are but the decision in this case. How- 
ever, the brief filed for the United States informs us that so far back as August 
16, 1921, the counsel for the Veterans’ Bureau gave a formal opinion to that effect 
on the converted policy of Milton Louis Diver, and that this opinion has been 
acted upon ever since until challenged in the present suit. This policy was issued 
nearly six years after that opinion and decision, and might well be considered as 
intended to be governed by it. 

(6, 7] But, irrespective of that, we think the opinion well considered and sound. 
The second sentence above quoted from the policy states broadly and without 
qualification that the insurance is payable in the event of total and permanent dis- 
ability or death of the insured. The next quoted provision, “Upon due proof of the 
total permanent disability of the insured while this policy is in force the monthly 
installments shall be payable,” may be understood in two ways: First, that due 
proof of disability must be made while the policy is in force; or, second, that 
due proof of a disability which occurred while the policy was in force is a pre- 
requisite of payment. There is thus an ambiguity, but it is fairly resolved by the 
use of the same form of words in the next sentence: “Upon due proof of the 
death of the insured while this policy is in force.” No one would doubt that 
death while the policy was in force and not proof of it within that time was 
intended. The insured might die but a few minutes or hours before the lapse of the 
policy, and his disability might so occur, and in either case under circumstances 
such that immediate preparation and presentation of proofs would be impossible. 
The fair construction is that hitherto followed that the death or disability must 
happen while the policy is in force, but the proof of it may be made in a reason- 
able time afterwards. Disability or death during the life of the policy is a 
condition of liability, but proof of it at some later time is only a prerequisite of 
payment. Payment waits on due proof, but matured obligation to pay does not. 
Total permanent disability, which is as much insured against as death, occurring 
while the policy is in force, matures the obligation of the policy for the whole 240 
monthly installments if the disability is not relieved. It dispenses during its con- 
tinuance with the payment of further ‘premiums for carrying the risk. The dis- 
ability like the death must occur while the policy is in force, but proof of it is 
not required to be made before the next premium would otherwise have been due 
nor within the grace period. The birth of the insurer’s obligation to pay is the 
death of the obligation of the insured. This has been the judicial construction 
of the term insurance certificates, and is the rule hitherto observed by the Veterans 
Administration for converted insurance, and we see no sufficient reason to over- 
turn it. The language “and payment of all premiums due after receipt of such 
proof during total permanent disability shall be waived” is again ambiguous, 
because the words “after receipt of such proof” may attach themselves to the word 
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“due” or the words. “shall be waived”; but, even if understood in the first sense, 
the provision is gratuitous. There is no need of a waiver of premiums which 
become due after total and permanent disability exists, for none will be owing. 
Paragraph 11 deals with a delay in making the proof of total and permanent 
disability, and lays down no limit of time, but provides that payments will not be 
made to relate back for more than six months. Whether this means that install- 
ments for months prior to the six are to be forfeited or only that they shall be 
delayed, 240 installments being finally payable notwithstanding, we will not deter- 
mine, as the point was not considered in the court below and is not necessarily 
involved in this demurrer. The concluding part of paragraph 11, “Any premiums 
paid after receipt of due proof or total permanent disability and within six 
months, shall be refunded,” seems to say that, if by mistake or out of abundant 
caution the insured continues to pay premiums after he become totally and per- 
manently disabled, he shall have them back for six months. This is a clear recogni- 
tion that he will not owe premiums after such disability. 

[8, 9] We are therefore of opinion that should this administratrix be able to 
establish that total permanent disability existed before the expiration of the grace 
period on March 31, 1934, there was no lapse of the insurance though proofs of 
it were not at once made. If such disability occurred before March 1, 1934, 
the premium payable at’ that date, being an advance premium, would not be 
owing at all. If disability occurred after March Ist and before March 3lst, 
the premium would be owing, and by the provisions of the policy would be paid 
out of the installments. The administratrix would not in any case be entitled to 
recover the installments accruing before death and in addition the full face of 
the policy as she seeks to do. What should be done about disability installments 
accruing more than six months before the proofs were filed we leave open for con- 
sideration in the District Court should the necessity therefor arise. The judgment 
is reversed, and the cause remanded for further proceedings not inconsistent with 
this opinion. 


WILLINGHAM v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
WILLINGHAM. No. 8220. 
Circuit Court of Appeals, Fifth Circuit. Nov. 4, 1936. 
86 Federal Reporter (2d) 72. 
1. LOAN VALUE. 

Under provision of life policy that loan value was cash value, less interest 
for the year and other provisions relating to loans, insurer was entitled to require 
payment of interest in advance to complete pending loan, and policy lapsed where, 
after making such deduction, available loan value was insufficient to pay premium 
in default. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. EXTENSION. 

Grant of extensions of time to particular dates for premium payment and 
requesting insured to complete pending loan following insured’s application for 
restoration of policy conditional upon full payment of back premiums held not 
waiver of default by insurer or estoppel to claim it, where insured died without 
paying premium or completing loan subsequent to last extension date. 

(For other cases, see Insurance, Dec. Dig. § 388{3].) 

3. DEFAULT. 

Provisions of life policy relating to optional forms under which its value as a 
lapsed policy might be received held not to keep policy in force as a live policy for 
3 months after default in premium payments. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

_ Appeal and Cross-Appeal from the District Court of the United States for the 
Northern District of Georgia; E. Marvin Underwood, Judge. 

_ Suit by Elizabeth Wylie Willingham against the. Equitable Life Assurance 
Society of the United States. Judgment for defendant, plaintiff appeals, and 
defendant cross-appeals. 
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Judgment on the main appeal affirmed, and the cross-appeal dismissed. 

B. P. Gambrel and Reuben R. Arnold, both of Atlanta, Ga., for appellant and 
cross-appellee. 

Robert S. Sams, of Atlanta, Ga., for appellee and cross-appellant. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

HutcHeEson, Circuit Judge. 

Appellant is the widow of Harold S. Willingham, deceased. As beneficiary of 
a life insurance policy for the principal sum of $15,000 issued to him by appellee, 
she brought this suit upon it as a death claim. The defense was lapse for nonpay- 
ment of premium. To meet this defense appellant put forward three contentions: 
(1) Payment by applying under the policy terms for and directing the application of 
the available loan value to pay it; (2) waiver of default by the appellee and 
estoppel to claim it, evidenced by granting extensions of time to pay the premium 
and requests for its payment, continuing up to within a few days of death; (3) 
that the provisions for “Options on Surrender or Lapse” kept the insurance in 
force for 3 months after default. 

Appellant met the first contention, payment, with the insistence that the loan 
available for premium payment was insufficient to discharge it. Answering the 
second contention, that it had waived, or had become estopped to claim, default, it 
pointed out that the extensions of time it had given had been in writing and upon 
specific terms, and that, after the deceased had defaulted and his policy had 
lapsed, he had applied in writing for restoration, “which, if granted, is not to 
take effect until the premiums, if any, with interest, where required, have been fully 
paid during my good health.” 

It met the third defense, the 90-day option after default, by pointing out that 
the clause relied on dealt in terms not with a live, but a lapsed, policy, giving the 
insured 3 months to choose in which of two forms to receive its lapsed value. It 
pointed out, too, that by the judgment the beneficiary had been awarded the option 
most favorable to her. 

Submitted upon jury waiver, and on a record consisting of a stipulation, docu- 
mentary evidence, and the undisputed testimony of a single witness, there were 
findings and judgment for defendant. Plaintiff, appellant, is here insisting that the 
legal effect of the undisputed facts required findings and judgment for her. 

Because the facts are few and undisputed, they, the points appellant makes, 
and our conclusions on them, may be briefly put. On May 9, 1930, an annual 
premium of $360.45 and interest of $165.54 on a loan of $2,759.07 came due on the 
policy, which had been in force since May 9, 1919. On June 11, 1930, upon payment 
made and conditions named in a written agreement for extension, insured was given 
until October 9, 1930, to pay the May 9 premium. For an additional payment on 
October 9 the time for premium payment was extended, again by written agreement, 
to November 9. The premium not having been paid on the last extension date, the 
deceased, on November 17, 1930, applied in writing for a restoration of the policy, 
conditioned upon its “not taking effect until the premiums, if any, with interest if 
required, have been fully paid within my good health.” On November 24 deceased 
applied for an additional loan of unstated amount, instructing defendant to deduct 
the premium due May 9, 1930. 

On December 5, 1930, the insured was advised by letter that, as shown by state- 
ment inclosed, a payment of $37.45 was required to complete the pending loan. The 
statement showed that, assuming the payment of premium due May 9, 1930, the 
cash surrender value was $3,330, and the loan value was that sum, less any indebt- 
edness on it, with interest to the premium anniversary date, an amount of $37.45 
short of the needed sum. : 


Appellant and appellee agree to the figure $3,330 for the cash surrender value, 
and that, if interest is deducted in advance, the loan value will be insufficient. 
Their difference arises out of the fact that appellant insists that on a loan interest 
is not deductible until the end of the year; appellee, that it must be taken out in 
advance. Appellant's first point, then, turns upon whether, in determining the loan 
value available, the interest is or is not to be taken out in advance. 

On December 11 the insured was again advised that to complete the pending loan 
a remittance of $37.45 was required. On December 26 his attention was called by 
letter to the letters of December 5 and 11, and he was asked if the pending loan 
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was to be completed. None of these letters were answered. Nothing was done to 
complete the loan. On January 2, 1931, the insured died. 

It is appellant’s second point that the extensions to October 9 and November 9, 
the November agreement to restore, the receipt of application for loan, and the 
December letters of inquiry, effected a waiver of, or estoppel to claim, lapse for 
nonpayment of premium. : 

These are the controlling policy provisions, applicable to appellant’s first and 
second contentions. 

As to Loans. At the head of the table of Loan and Cash Surrender Values 
is the following: 

“Loan and Cash Value. 

“The loan value is the cash value, less interest to the preliminary anniversary 
date.” 

At the left of the table this appears: “The loan obtainable at the end of any 
given year may be secured during that year, if the premium for the entire year 
has been paid.” 

Below the table, under the caption “Provision relating to Loans and Surrender 
Value,” appears: 

“Loans. At any time while this policy is in force after three full years premi- 
ums frorh the original registered date have been paid, the Society will advance on 
proper assignment and delivery of this policy, and on the sole security hereof, 
a sum which, with interest, shall not exceed the cash value at the end of the then 
current policy year, as stated in the above table, less any indebtedness to the Society 
hereon, provided all premiums or instalments of the same have been fully paid. 
Interest shall be at the rate of 6% per annum and shall be payable on the premium 
anniversary date of this policy. 

“Failure to repay such loan or to pay interest thereon shall not avoid this policy 
unless the total indebtedness hereon shall equal the total loan value, nor until thirty- 
one days after notice shall have been mailed to the insured, and to the assignee of 
record, if any, to the addresses last known to the Society.” 

A further provision of the policy is: “All advances upon the policy shall 
become due and payable when the total indebtedness upon the policy shall equal 
or exceed the loan value of the policy and of dividend additions. In that event the 
policy shall be cancelled without notice or upon such notice as shall be specified in 
the policy, and the loan value thereof shall be applied to extinguish all advances.” 

And still another : “The beneficiary, if the policy be not assigned, shall have the 
right, from time to time, without the execution of any additional agreement to 
apply for and receive additional advances upon said policy until the total indebted- 
ness thereon, with interest, shall equal the then cash surrender value thereof.” 

These are the option provisions of the policy on which appellant bases her third 
contention : 

_ “Options on Surrender or Lapse. After three full years’ premiums from the 
original register date have been paid hereon, upon any subsequent default in the 
payment of any premium or instalment thereof, and within three months after such 
default, this policy may be surrendered by the insured (or assignee if any) who 
may elect either of the following options: : 

“(a) To receive the cash surrender value of this policy, or 
_ “(b) To purchase non-participating paid up life insurance payable at the same 
time and on the same conditions as this policy, but without double indemnity or 
total and permanent disability benefits. : 


_ ‘In the event of default in the payment of any premium or instalment thereof 
atter this policy has been in force three full years, if the insured (or assignee if 
any) does not select either of said options within three months of such default, 
the policy shall become automatically paid up under Option (b). 


“If there be any indebtedness against this policy, the cash surrender value shall 
be reduced thereby, and the paid up insurance shall be reduced proportionately.” 

The two special extension agreements each provided that, after the extended 
date named in it for payment of premiums; “all rights under the policy shall be 
the same as though this agreement and deposit had not been made, except that 
the time for exercising the option on surrender or lapse shall run from the 
extended date and not from the due date of the premium.” 
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The District Judge found for the defendant on the issues of payment, waiver, 
and 3 months’ option plaintiff had tendered. Agreeing with defendant as to the 
deduction of interest in advance, and finding the available loan value insufficient to 
pay the premium, he rejected plaintiff’s contention that it had been paid. 

As to waiver and estoppel, he found that the premiunt had not been paid while 
the insured was in good health, as required in the conditions for restoration of the 
policy, and that defendant had done nothing to waive or estop itself from insisting 
upon those conditions. 

As to the option on “surrender or lapse,” he found it wholly unrelated to 
extending the life of the policy and without effect, except to afford 90 days for 
choice of the form in which the lapsed value of the policy would be received. 

[1] We think the District Judge was right. It is true that the loan clause of 
the policy did contain a general provision as to loans, that interest on them was 
payable at the end of the loan period. And it is true, too, that, if the loan value had 
been sufficient to insure the payment of the interest, it need not have been 
deducted until the end of the year. When, as here, it was sought by appropriation of 
the entire loan value to the premium to leave the loan unsecured to the extent of 
$37.45, it is clear that this 1s in the face of the plain provisions of the policy that, 
loans made as they are, on the sole security of the policy, may not be made 
without taking into account the interest to accrue. If it were not so: provided, 
having made an agreement for a year’s loan with interest upon the sole security 
of the policy, the lender would find itself without security for a portion of the loan. 
All of the policy provisions bearing on loans negative such a result. The specific 
provision that the cash surrender value at the end of the year may be taken as cash 
at any time during the year, but that the loan value is the cash value less interest 
for the year, clearly and exactly forbids it. 

[2] The other contentions are equally without merit. Neither the extension 
agreements nor the December letters could have any effect as waiver or estoppel. 
The insured accepted extension agreements, special in their terms, having particular 
incidents and conducing to particular results. It would be a contradiction in terms 
to say that the insured could accept an extension under these agreements and then 
predicate waiver or estoppel on them contrary to their provisions. Jeffers v. 
Bankers’ Life Co. (C. C. A.) 71 F.(2d) 603. 

Whatever might be said of the December letters to the insured regarding 

the amount necessary to complete the loan, if they stood alone, the fact is they do 
not so stand. They were written pursuant to and in accordance with the agreement 
of restoration, conditioned upon payment of the premium, the insured being then in 
good health. 
F [3] As to the third claim, that of the 3-month option, it is sufficient to say that 
in face of the fact that only two options are canna and these definite and specific, 
appellant seeks to read into the clause a third option, an option for 3 months after 
lapse to keep the policy in force by paying the premium. Nothing in the clause 
refers to premium payment, or is concerned with it. The clause has nothing to do 
with a live policy, nothing to do with keeping it in, or restoring it to, force. It 
deals wholly with a lapsed policy, and with the optional forms under which such 
value as it has as lapsed may be received. 


Unfortunate as it is that a policy has been lost for the failure to pay this small 
sum, the result is not attributable to any unjust or unreasonable provisions in the 
policy, nor to any unjust or misleading act or conduct of the insurer. It is 
attributable to the failure of the insured, first, to pay the premium, either when 
due originally, or as extended, and, second, after lapse, to furnish the small amount 
necessary to restore its obligation. 


The judgment on the main appeal is affirmed. The cross-appeal is dismissed. 


MOORE v. PILOT LIFE INS. CO. No. 4093. 
Circuit Court of Appeals, Fourth Circuit. Nov. 9, 1936. 
86 Federal Reporter (2d) 197. 
1. ASSIGNMENT. 


Where insured voluntarily assigned life policy taken out by father as security 
for father’s indebtedness to insurer, no fiduciary relationship existed between par- 
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ties as respects insurer’s duty to disclose contents of pmey not known to insured 
relating to nonforfeiture privileges when insured could no longer pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

2, CONCEALMENT. 

Exercise of utmost good faith is required of parties about to enter into insur- 
ance contract, and suppression of material facts which party is bound in good faith 
to disclose is equivalent to false representation. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

3. CONTRACT. 

Relation between parties to executed contract of insurance is that of one con- 
tracting party to another contracting party, rather than that of trustee and cestui 
que trust. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


4, ASSIGNMENT. 

Where insured voluntarily assigned life policy taken out by father as security 
for father’s indebtedness to insurer, statement by insurer, when advised that premi- 
ums could no longer be paid, that only thing to do would be to drop policy and 
have cash surrender value applied to reduction of loans, without disclosing optional 
nonforfeiture privileges, held not fraudulent misrepresentation which would permit 
reinstatement of and recovery on policy, where no fiduciary relationship existed 
and policy provided that indebtedness would reduce values of nonforfeiture 
privileges. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. ASSIGNMENT. 

Indebtedness owing to insurer by insured’s father who had taken out life policy 
for insured became lien on policy where insured voluntarily assigned policy to 
insurer as security for indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from the District Court of the United States for the Western District 
of South Carolina, at Greenville. 

Suit by Gladys White Moore, as administratrix of the estate of David W. 
Moore, Jr., deceased, against the Pilot Life Insurance Company. From a judgment 
entered upon a directed verdict for defendant, plaintiff appeals. 

Affirmed. 

E. M. Blythe and P. A. Bonham, both of Greenville, S. C. (Joseph A. Patla, of 
\sheville, N. C., on the brief), for appellant. 

C. F. Haynsworth, of Greenville, S. C., and C. R. Wharton, of Greenboro, 
N. C. (H. J. Haynsworth and F. D. Rainey, both of Greenville, S. C., on the brief), 
for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Soper, Circuit Judge. 

The administratrix of the estate of David W. Moore, Jr., brought suit to rein- 
state and recover upon a policy of life insurance upon the life of the decedent, 
claiming that through the fraudulent misrepresentation and concealment of the 
Pilot Insurance Company, the insurer, the policy had been surrendered to it and 
cancelled during the life time of the insured. The policy was in fact surrendered 
to the company for its cash surrender value on March 14, 1934, and on June 21, 1934, 
the insured was accidentally shot and killed. The policy contained a double indemnity 
clause effective in case of death from bodily injury through external, violent, and 
accidental means, and suit was brought in the state court for the sum of $20,000, 
double the face of the policy, and also for the sum of $10,000 as damages for 
fraudulent breach of the contract. Having been removed to the federal court, the 
case was tried at law before a jury, and at the conclusion of the evidence, the court 
directed a verdict for the defendant, being of the opinion that no fraudulent mis- 
representation or concealment on its part had been shown. This appeal followed. 
[he policy was issued at the instance of David W. Moore, the father of the 
insured, on March 21, 1921, when the insured was a college student not quite twenty- 
one years of age. The insured neither possessed nor saw the policy at any time, 
but there was no evidence that the company had knowledge of this fact. After a 
lapse of two years, to wit, on March 13, 1923 the father borrowed $9,000 from the 
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company, and in order to secure repayment of the loan gave a mortgage on certain 
real estate and delivered to the company the insurance policy with an assignment 
thereof, executed by the son. It was expressly stated in the assignment that the 
policy was assigned to secure the payment of the mortgage and the mortgage note, 
and power was given to the assignee in case of default to surrender the policy and 
receive the cash surrender value thereof. The premiums on the policy were paid by 
the father for three or four years, and later by the son, with the aid during the last 
two years before cancellation of other members of the family. On April 10, 1929, 
the father borrowed an additional $6,500 from the company and, in order to secure 
it, delivered a mortgage on other real estate. Later, to wit, on October 19, 1933, 
the son executed a second assignment of his insurance policy as collateral security 
for the: payment of the second loan. 

Financial reverses overtook the family in 1929 and subsequent years, and it 
became difficult to keep up the payment on the mortgages and on the insurance 
policy as they became due. Accordingly, Mrs. Mary Louise Guthrie, the eldest 
daughter of David W. Moore, had certain correspondence with the company and 
thereafter, on October 1, 1933, called at its offices in Greensboro, N. C., and con- 
ferred with the chairman of the board of directors and the treasurer. During this 
conference, the incident occurred which gave rise to the charge of fraud. Mrs. 
Guthrie explained that her father had had a breakdown and that his children had 
agreed to take care of his indebtedness to the company, but that it was impossible 
for them to do so under the existing arrangement. The treasurer suggested that the 
company might agree to a plan for flat monthly payments to cover amongst other 
things such expenses as fire insurance and taxes on the real estate and the premiums 
on the life insurance policy. The treasurer also suggested that the life insurance 
policy be dropped and its cash value applied to the reduction of the loans. Mrs. 
Guthrie rejected this idea, saying that the policy represented the life savings of 
her brother who then had a wife and child and needed the policy for their protec- 
tion. The treasurer replied that “this would be the only thing to do, but would 
suggest the monthly plan to the Board of Directors and would advise of the decision 
of the Directors.” Upon this quoted statement, the charge of fraudulent repre- 
sentation is based. 

Subsequently a monthly payment of $150 was agreed upon, but it was discov- 
ered that the father had placed a second mortgage on one of the properties and that 
repairs were needed on the other, and Mrs. Guthrie suggested that the company take 
a second mortgage on the property first mentioned, so as to provide funds to take 
care of these items. The company refused, but agreed to pay the taxes for 1933 
and add the amount thereof to its loan, and to waive the monthly payment for 
December, 1933, suggesting that the insured execute a second assignment of the 
policy which, as we have seen, was accordingly done. Subsequently a reduction 
in the January payment of 1934 was allowed by the company. 

On January 27, 1934, Mrs. Guthrie wrote the company that the insured had 
found it impossible to make premium payments on the policy which was then being 
carried by his brother and sister, and that he therefore requested that the cash sur- 
render value of the same, amounting to approximately $2,152.56 be applied to a 
reduction of the loans. In reply the company, expressing regret that it had been 
found impossible to continue the policy, inclosed a release thereof to be executed 
by the insured, and after some delay the release was executed and forwarded to the 


company which canceled the policy on March 14, 1934, and applied the cash sur- 
render value thereof to the principal of one of the loans. 

The policy provides that after three years’ premiums shall have been paid in 
full, if default shall be made in the payment of any subsequent premium, the policy 
will be entitled to one of three non-forfeiture privileges designated as cash sur- 
render value, paid-up insurance, and automatic extended insurance. Upon sur- 
render of the policy to the company within thirty-one days after the date of the 
premium in default, the insured may receive the cash surrender value for each 
$1,000 of insurance set out in an annexed table; or in lieu thereof, provided there 1s 
no prior indebtedness thereon, the insured may elect to have the policy continued 
as paid-up insurance for a reduced amount designated in the annexed table accord- 
ing to the number of years’ premiums paid; or if no election of paid-up insurance 


or cash value is made by the insured, the insurance is automatically continued from 
the date of default as term insurance for the period indicated in the annexed table 
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according to the number of years’ premiums paid. If the policy is so continued, it 
may be surrendered at any time for its full reserve value at the time of surrender. 

It is expressly stated, however, that the table, setting out the cash surrender 
yalue, paid-up insurance, and extended insurance for each $1,000 of insurance, is 
conditioned upon there being no indebtedness upon the policy, and the following 
provision with regard to indebtedness is also set out: “Indebtedness reduces the 
values of the above options: Any indebtedness to the company existing at the time 
of default in premium payment, shall be deducted from the full Cash Surrender 
Value, and the amount of Extended Term Insurance or Paid up Insurance, granted 
in such case, shall be reduced in the proportion such indebtedness bears to the full 
Cash Surrender Value.” 

The theory of the appellant is that the officials of the company must have 
realized from the circumstances surrounding Mrs. Guthrie’s visit that neither she 
nor her brother were aware of the contents of the policy then in the custody of the 
company under the assignments; that the officials thereupon became charged with 
the duty to advise her of the terms of the instrument so that she would know of the 
option to take extended term insurance and keep the policy alive rather than to 
surrender it upon payment of its cash value; that ignoring this duty and acting for 
the advantage of the insurer and to the detriment of the insured, the officials falsely 
stated that the only thing to do was to drop the policy and apply its cash value to 
the loans, whereas in truth if the insured had exercised no option, the policy would 
have been automatically extended and the beneficiaries protected. It is suggested 
that a fiduciary relationship existed between the parties which required the appli- 
cation of the doctrine of uberrimae fidei under which, when an insurance contract 
is in the making, either party in possession of information material to the risk is 
bound to disclose it to the other. 


|1-5] We do not think that the facts disclosed the existence of a fiduciary 
relationship between the parties during the period when the transactions described 
occurred. It is well settled, of course, that the exercise of the utmost good faith is 
required of parties about to enter into an insurance contract, and that the suppres- 
sion of a material fact which a party is bound in good faith to disclose is equiva- 
lent to a false representation. Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 
311, 48 S. Ct. 512, 72 L. Ed. 895: New York Life Ins. Co. v. Gay (C. C. A.) 36 
F.(2d) 634. But the general rule is that the relation between the parties to an 
executed contract of insurance is that of one contracting party to another contract- 
ing party rather than that of trustee and cestui que trust. Couch’s Enc. of Ins. 
Law, vol. 1, 489 and cases cited; Equitable Life Assurance Soc. v. Brown, 213 U. S. 
25, 29 S. Ct. 404, 53 L. Ed. 682; Potts v. Temperance Life Assurance Co. (1892) 
23 Ont. Rep. 73. Moreover, in the pending case there is no evidence of bad faith 
on the part of the company either in fact or in law. Although the policy was in 
the possession of the company, its representatives had no reason to believe that the 
insured was unaware of its contents, and if an inspection of it had been desired, the 
terms of the instrument would doubtless have been disclosed as was later done upon 
Mrs. Guthrie’s request after her brother’s death. Nor is there ground for the 
contention that the company was acting for its own benefit and against the interest 
of the insured when the surrender of the policy for cash was suggested in the fall 
of 1933. No one could then foresee the untimely death of a man less than thirty- 
five years of age, or that the company would benefit from the surrender rather than 
the extension of the policy. On the surface, it would seem that the company pre- 
ferred extended term insurance in case of default, since the policy provided that 
such insurance should go into effect automatically if the insured should fail to 
exercise a choice. But it is obvious, when the nature of the business is considered, 
that the options available to the insured upon default after the payment of three 
years premiums, as shown by the table in the policy, were equivalent one to the 
other, each being based upon the cash reserve to the credit of the policy, and that 


it was a matter of indifference to the company which of the alternatives the insured 
would choose. 


The whole transaction indicated a willingness on the part of the company to 
cooperate with the family of the insured to save their property and the insurance 


policy rather than a purpose to injure or defraud. If any other defense to the 


charge of fraud is needed, it is found in the fact that the company instead of 
enforcing its right to apply the cash surrender value to the reduction of the debts, 
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suggested and put into effect the monthly payment plan to accommodate the family 
of the insured; and if it be suggested that when the new arrangement was made 
the loans were not in default so as to authorize the insurer to cancel the _ policy 
and apply its value to the reduction of the debts, the answer is that Mrs. Guthrie 


had announced to the company thgt the family was unable to carry the loans or 
the policy, and it was manifest that the company need only await the inevitable in 
order to foreclose upon the collateral. 

In view of the nature of the complaint, we have discussed the evidence at some 
length and upon the assumption of the appellant that the treasurer of the com- 
pany was wrong in his statement to the insured’s sister that the only thing to do in 
case of his default upon the policy was to take its cash value; but it is clear from 
an examination of the policy that the statement was quite correct. There was only 


one thing that the insured could do in case he was unable to carry the policy, that is, 


surrender it and apply its cash value to the payment of the loan, for the policy 


plainly provided that the value of the options was reduced by indebtedness, that is, 
the indebtedness was to be deducted from the cash surrender value and the amount 
of extended term insurance or paid up insurance available in any case was reduced 
in the proportion that the indebtedness should bear to the cash surrender value. 
In other words, only so much paid-up or extended term insurance was to be granted 


as the excess of cash value over indebtedness would buy; and as the indebtedness 


in this case exceeded the cash surrender value, no extended term insurance or paid 
up insurance was purchasable. It is of course immaterial that the indebtedness 
was owing by the insured’s father and not by himself, since it became a lien upon the 
policy through assignments voluntarily made by the insured. 

A similar holding was made by this court in Pacific Mut. Life Ins. Co. v. 
Davin, 5 F.(2d) 481, at page 484, where Judge Rose said: “Quite obviously, for 
the protection of the company, it must deduct any indebtedness due the company 
from the cash reserve before it can apply the cash reserve to buying extended 
insurance, for if it did not do so, the insured would get insurance for which he had 
not paid, and for which, if he did not happen to die, within the period of extension, 
he never would pay and never could be compelled to pay.” 

See, also, Massachusetts Mutual Life Ins. Co. v. Jones (C. C. A.) 44 F.(2d) 540, 
542; Moss v. A&tna Life Ins. Co. (C. C. A.) 73 F.(2d) 339, 340. 

Affirmed, 


CREAGH v. LIFE INS. CO. OF VIRGINIA. 6 Div. 944. 
Court of Appeals of Alabama. June 30, 1936. 
Rehearing Denied Oct. 6, 1936. 
170 Southern Reporter 490. 
EXTENSION. 

Agreement extending time for payment of balance of premium on life policy 
with understanding that partial payment should not continue policy in force if 
extended portion of premium should not be paid at its maturity was not “agree- 
ment as to policy contract” within statute prohibiting agreement as to policy 
contract other than that plainly expressed in policy issued, and did not render 
insurer liable on policy for which premium was not paid, on ground that acceptance 
of partial payment under agreement constituted waiver (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. §§ 357, 392[1].) 

Samford, J., dissenting. 

Appeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 

Action on a policy of life insurance by Will Creagh, as executor of the estate 
of Sophronia Williams Granade, deceased, against the Life Insurance Company of 
Virginia. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Creagh v. Life Ins. Co. of Virginia (6 
Div. 35) 170 So. 493. 

The extension agreement, referred to in the opinion, is in substance as follows: 

“The insured having paid in cash a portion of the premium on this Policy as 
shown in the annexed schedule and having applied to Company for an extension 
of the time of payment of the balance of said premium, according to said schedule, 
and the Company being willing to grant such extension upon the terms herein set 
forth, it is, therefore, agreed that failure to pay said balance of premium when due, 
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according to this extension agreement, shall with or without notice to any _party 
or parties interested therein, render said Policy ipso facto null and void. If the 
Policy becomes a claim prior to the date to which the unpaid portion of this 
premium is extended, the said unpaid extended portion of the premium and also 


any balance of the premium for the current year not yet due will be deducted in 


the settlement of said Policy or of any benefit thereunder, but it is distinctly 


understood that any partial payment of said premium made at the time of this 
agreement shall not avail to continue said Policy in force if the extended portion of 
the premium is not promptly paid at its maturity; but in case of such failure to 
pay the extended portion of the premium, the Insured shall, upon demand within 
thirty days, be entitled to a refund of the portion of the premium not already 


earned, if any. This extension being an act of grace on the part of the Company, 
shall not commit the Company to any further extension of the time of payment of 


this or any future premium on this Policy or any other policy in the Company; 
but should the Company be willing to grant any further extension of time for 
payment of any part of the premium shown in the annexed schedule and accept in 
cash the remainder thereof with interest (to be evidenced by its receipt signed by 
its Secretary and countersigned by one of its agents), then, and in that event, the 
Insured agrees that such further extension shall be subject to the same provisions 


and conditions as herein set out, except as to the amounts and dates in the annexed 
schedule, which shall be governed, in any such further extension by the schedule 
annexed to the receipt to be given therefor. This agreement shall not be valid 
unless the necessary cash has been paid to one of the Company’s agents while this 
Policy is in force and has been duly receipted by him.” 

W. H. Sadler, Jr., of Birmingham, for appellant. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellee. 

BRICKEN, Presiding Judge. 

Appellee issued a policy upon the life of Frank E. Granade on April 2, 1930. 
The consideration for the policy was the payment of a semiannual premium of 
$13.34 on April 2 and October 2 of each year. The initial premium was paid in full. 
The second premium, which was due to be paid on October 2, 1930, was not paid. 
On November 1, 1930, the insured paid part of that premium, namely, $4.45, and 
also the sum of 9 cents interest under a premium extension agreement, form 754-B. 
Again, on January 2, 1931, the insured made a further payment of $4.45, and 5 
cents interest; this left a balance of $4.44 owing on the semiannual payment of $13.34 
due October 2, 1930. The January 2, 1931, payment was under a similar extension 
agreement, form 754-B. The balance of $4.44 on said premium payment due and 
payable on March 2, 1931, was not paid. The insured died March 15, 1931. 

The policy sued on contains this provision: “If any premium be not paid when 
due, this policy shall be void and shall become lapsed as of the date to which 
premiums have been paid, and all premiums shall be forfeited to the Company, 
excent as herein provided.” 

The receipt for premium extension provides: “1. Payment of balance of 
premium extended to 3-2-31 * * * failure to pay said balance of premium when due, 
according to this extension agreement, shall with or without notice to any party or 
parties interested therein, render said policy ipso facto null and void.” : 

The case was tried by the court below, without a jury, on an agreed statement 
of facts, of which the foregoing is an abbreviation, but all that is material to a 
decision of the question of liability vel non of the insurance company. A judgment 
was rendered for the defendants in the court below. ; 

The appellant contends that the case is controlled by section 8371 of the Code of 
1923. which provides: “No life, nor any other insurance company, nor any agent 
thereof, shall make any contract of insurance, or agreement as to policy contract, 
other than is plainly expressed in the policy issued.” The appellant’s theory is 
that when the forfeiture occurred on October 2, 1930, for failure to pay.the semi- 
annual premium due on that date, instead of invoking a forfeiture for non-payment 
of that premium, the company led the insured to surrgnder his option to abandon the 
policy and escape liability for’ premiums and to, instead, make a partial cash pay- 
ment and become liable for the balance. . This, it is asserted, amounted to a waiver 
and put the right of forfeiture beyond recall; that the provisions of the premium 
extension agreement, not being in the policy, fall under the ban of the statute. 

The appellee’s position is. well stated in its brief as follows: “The extension 
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agreement here involved was not a payment of the premium, nor was it an exten- 
sion of credit for the premium. It merely extended the time for the payment of 
the balance of the premium, reserving to the insurer its contractual right, contained 
in the policy, that the policy would lapse for. non-payment of premium. It was a 
conditional and limited waiver of the contractual right to lapse the policy for non- 
payment of premium. Being but a conditional waiver, and imposing no new con- 
tractual obligation, it was not ‘an agreement as to ‘policy contract’ within the 
meaning of the. statute.” 

As we see it, the controlling question is: Was the premium extension agree- 
ment an “agreement as to policy contract,” within the meaning of the statute? 

We have consulted the cases cited by counsel for respective parties. We agree 
with counsel that the exact question is up for the first time in this case in this state. 

We hold that the transaction between parties postponed the time for pay- 
ment of premium, on terms mutually assented to. One of the terms was: “It is 
distinctly understood that any partial payment of said premium made at the time 
of this agreement shall not avail to continue said policy in force if the extended 
portion of the premium is not promptly paid at its maturity.’ An agreement to 
extend the time for paying a premium does not appear to be an agreement as to 
policy contract. It is not an agreement as to the contract at all; it is an agreement 
as to the extension of time of paying a premium. We therefore hold that the court 
below correctly ruled that the insurer was not liable, and the judgment there 
rendered for the defendant is affirmed. 

Affirmed. 


CREAGH v. LIFE INS. CO. OF VIRGINIA. 6 Div. 35. 
Supreme Court of Alabama. Oct. 29, 1936. 
Rehearing Denied Nov 19, 1936. 
170 Southern Reporter (2d) 493. 
EXTENSION. 

Agreement extending time for payment of balance of premium on life policy 
with understanding that partial payment should not continue policy in force if 
extended portion of premium should not be paid at its maturity was not required 
to be embodied in policy or made part thereof under statute, and hence insurer did 
not become liable on policy for which premium was not paid on ground that 
acceptance of partial payment under agreement constituted a waiver (Code 1923, 
§ 8371). 

(For other cases, see Insurance, Dec. Dig, §§ 357, 392[1].) 


Certiorari to Court of Appeals. 

Petition of Will Creagh, as executor of the estate of Sophronia Granade, 
deceased, for certiorari to the Court of Appeals to review and revise the judgment 
and decision of that court in Creagh, as Executor v. Life Insurance Co. of Vir- 
ginia, 170 So. 490. 

Writ denied. 

W. H. Sadler, Jr., of Birmingham, for petitioner. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for respondent. 

ANpERSON, Chief Justice. 

It appears from the opinions of the judges of the Court of Appeals that the 
policy in question provides that: “If any premium be not paid when due, this policy 
shall be void and shall become lapsed as of the date to which premiums have been 
paid, and all premiums shall be forfeited to the Company, except as herein pro- 
vided.” 

It is also conceded in the opinions of both Judges Bricken and Samford that 
there was a failure to pay the premiums in full at maturity and that the policy 
would thereby become forfeited under the terms of the policy, the point of division 
being whether or not the forfeiture was waived by the subsequent acceptance by 
the defendant’s agent of certain payments on past due premiums. , 

The receipt for the payments and the extension recites, “failure to pay said 
balance of premium due, according to this extension agreement, shall with or with- 
out notice * * * render this policy ipso facto null and void.” The balances were 
not paid as required by the receipt and extension agreement. ‘ 

This in nowise changed the terms of the policy, but was a mere extension of 
the time for the payment of the past-due premiums and operated to no more than a 
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conditional waiver of the existing forfeiture, reinstating same if the extended 
premiums are not paid as per the requirement of the extension. The policy pro- 
vided for the forfeiture, and as the extension was.a mere suspension of the pay- 
ments upon a condition, it did not have to be embodied in the policy or made a part 
of same under the requirement of section 8371 of the Code of 1923. 

The appellant, relying on the dealings with the defendant’s agent as a waiver 
of the forfeiture, could not benefit by a part and reject a part. The extension being 
conditional, he could not rely upon the extension as a waiver and reject the -con- 
dition. 

We think this case falls within the influence of the case of Pan American Life 
Ins. Co. v. Carter, 202 Ala. 237, 80 So. 75, as the present policy provided for the 
forfeiture, and the receipt of the agent was not essential for a forfeiture, but was a 
mere condition or qualification and a safeguard against an unconditional waiver. 

It is not therefore governed by the cases of Manhattan Life Ins. Co. v. Parker, 
204 Ala. 313, 85 So. 298, 301, and Reliance Life Ins. Co. v. Lowry, 229 Ala. 258, 156 
So. 570. The opinion of the court in the Parker Case, supra, emphasizes the fact 
that “the policy itself containing no like ground or right of forfeiture.” Likewise 
there was no such provision of the policy in the case of Reliance Life Ins. Co. v. 
Lowry, supra, and the distinction between it and the Parker Case from the Carter 
Case and the one at bar was brought out in the opinion of Justice Knight on the 
rehearing. 

The writ is denied. 

Thomas, Brown, and Knight, JJ., concur. 


BARNHILL v. METROPOLITAN LIFE INS. CO. 7 Div. 133. 
Court of Appeals of Alabama. Oct. 6, 1936. 
Rehearing Denied Oct. 27, 1936. 
170 Southern Reporter 496. 
TIME OF PAYMENT. 


Alleged custom of insurer to begin payment of disability benefit under life 
policy upon completion of investigation and before expiration of six months from 
date of proof would not constitute waiver of its right to stand on plainly expressed 
terms of policy providing for commencement of payment of benefits six months 
after receipt of proof. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Calhoun County; W. B. Merrill, Judge. 

Action by Ida E. Barnhill, against the Metropolitan Life Insurance Company. 
From a judgment for defendant on plea in abatement, plaintiff appeals. 

Affirmed. 

The suit was one to recover disability benefits under a group policy of insur- 
ance. Defendant filed a plea in abatement, setting out a provision of the policy 
that, under the terms of the group policy, “any employe shall be considered totally 
and permanently disabled who furnishes due proof to the company that while 
insured thereunder and prior to his 60th birthday, he has become so disabled as a 
result of bodily injury or disease, as to be prevented permanently from engaging in 
any occupation and performing any work for compensation or profit. Six months 
after receipt of such proof, the Metropolitan Life Insurance Company will com- 
mence to pay such employe, in lieu of the payment of the insurance under said 
policy at his death, equal monthly installments,” etc. 

It is alleged that at no time has any proof of total and permanent disability 
been submitted to defendant by plaintiff, that no due proof has thus been submitted 
as provided by the policy, and that the suit is prematurely brought. 

Plaintiff's replications to the plea in abatement, referred to in the opinion, 
allege in substance that for more than two years it has been the custom of defend- 
ant, in adjusting claims under like policies in the community, to begin payment 
upon completion of investigation and before expiration of six months from date 
of proof; and. that defendant in this case denied liability on the ground of the non- 
existence of disability. 

Chas. F. Douglass, of Anniston, for appellant. 


os D. Kline, of Anniston, and Cabaniss & Johnston, of Birmingham, for 
appellee. 


SAMForD, Judge. 
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As we read this record, every question of merit is fully decided in the case of 
Box v. Metropolitan Life Insurance Co. (Ala, App.) 168 So. 209-223, including the 
opinions of this court and of the Supreme Court. 

A sufficient answer to appellant’s contention that replications 12, 13, and 14 
differentiate the case at bar from the Box Case, supra, may be found in the cases 
of People’s Bank & Trust Co. v. Walthall, 200 Ala. 122, 75 So. 570; Stephenson 
Brick Co. v. Bessemer Engineering & Construction Co., 224 Ala. 494, 140 So. 573, 
where it is held that evidence of a custom cannot be received to alter, contradict, 
or vary the express terms of a contract. 

In Corpus Juris it is said, on cited authority, that: “Valid custom and usage 
concerning the subject matter of a contract of which the parties are chargeable 
with knowledge, are by implication incorporated therein, unless expressly or 
impliedly excluded by its terms, and are admissible to aid in its interpretation, not 
as tending in any respect or manner to contradict, add to, take from, or vary the 
contract, but upon the theory that the usage forms a part of the contract. But 
evidence of usage is not admissible to vary or contradict the terms of a plain, 
unambiguous contract.” 17 Corpus Juris, 492 (58). The contract here is plain and 
unambiguous, and custom of the defendant to settle admitted claims other than 
as stipulated would not constitute a waiver of its right to stand on the written terms 
of the contract plainly expressed. 

The judgment is affirmed. 

Affirmed. 


METROPOLITAN LIFE INS. CO. v. REYNOLDS. No. 3693. 


Supreme Court of Arizona. Nov. 16, 1936. 
62 Pacific Reporter (2d) 127. 
1. VARIANCE. 

Policy issued October 7, 1925, for disability due to bodily injury or disease 
occurring and originating after issuance, held admissible under complaint alleging 
insured “during 1934 became totally and permanently disabled by bodily injury or 
disease so that he was prevented from performing work for compensation,” as 
against contention of variance. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. ORIGIN OF DISABILITY. 

Insured could recover on policy insuring against disability from bodily injury 
or disease occurring and originating after issuance where disabling disease itself 
occurred after issuance, though medical or pathological cause existed prior to 
issuance. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Superior Court, Maricopa County; J. C. Niles, Judge. 

On motion for rehearing. 

Rehearing denied. 

For former opinion, see 60 P.(2d) 1070. 

Armstrong, Kramer, Morrison & Roche, of Phoenix, for appellant. 

Silverthorn & Van Spanckeren, of Phoenix, for appellee. 

Ross, Judge. 

_ The defendant insurance company in its motion for rehearing insists that our 
opinion 1s erroneous in two respects: 

[1, 2] 1. It says: “The complaint was absolutely impervious to a demurrer. It 
did allege a good cause of action on its face,” and that therefore the court erred 
in holding that because no demurrer was filed to the complaint the policies of insur- 
ance were admissible in evidence. The criticism of the opinion is well taken. 
The policies were admissible but not for the reason given. What we should have 
said is that the cause of action alleged in the complaint was not such a departure 
from the contract of insurance as to amount to a material or fatal variance between 
the allegations and the proof, and that therefore the policies were properly 
admissible in evidence. It seems to us that a complaint based upon a policy issued 
October 7, 1925, “alleging, in substance, that the insured * * * during 1934 became 
totally and permanently disabled by bodily injury or disease so that he was prevented 
from performing work for compensation,” etc., states, in effect, that the insured had 
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became disabled as a result of bodily injury or disease occurring and originating 
after the issuance of the policies, which is the condition of the policies. 

2. This is a reargument of the merits or an effort to convince the court that it 
was wrong in holding that the death insurance was not against the medical or 
pathological cause, but rather the disabling disease itself. We see no reason to 
change our views on this point. ‘ 

Lockwood, C. J., and McAlister, J., concur. 

METROPOLITAN LIFE INS. CO. v. POPE. No. 4—44290. 
Supreme Court of Arkansas. Nov. 9, 1936. 
97 Southwestern Reporter (2d) 916. 
4. TIME OF EMPLOYMENT. 

Evidence held to support judgment for beneficiary of certificate issued to 
employee under group life policy on ground that employee had been in employment 
of employer for 6 months prior to issuance of certificate as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. TIME OF EMPLOYMENT. 

Insurer held liable for disability and death benefits on certificate issued by 
employer under group policy requiring that, to be eligible for insurance thereunder, 
employee must have been employed for 6 months, regardless of whether employee 
was actually eligible to receive certificate at time of issuance thereof in absence of 
showing of fraud, accident, or mistake on employer’s part in issuing certificate. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

6. TERMINATION. 

Under group life policy providing for payment of benefits for total and per- 
manent disability and for issuance of ordinary life policy on application within 31 
days after “termination of employment,” insurance of employee held not terminated 
by employee’s absence from work because of disability caused by illness, where 
employee was not discharged, such absence not constituting “termination of 
employment” within policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

7. PROOF OF DISABILITY. 

Failure to make proof of disability or death held not to preclude recovery of 
disability and death benefits under group life policy where insurer knew of insured’s 
illness and canceled policy prior to his death on theory that insured had not worked 
for employer to which group policy was issued for time required by terms of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

8. ATTORNEY’S FEES. 

Where beneficiary of group life policy providing for payment of benefits for 
total disability was not entitled to recover both death benefits and disability benefits, 
award of attorney’s fees and penalty for nonpayment thereof held error. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Marion County; Jack Holt, Judge. 

Action by Nellie Pope against Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed in part and reversed and dismissed in part. 

Shouse & Walker, of Harrison, for appellant. 

Jewell Black, of Yellville, and Cotton & Murray, of Harrison, for appellee. 

MEHAFFY, Justice. 

The appellant issued to the Commerce Mining & Royalty Company its group 
policy insuring the employees, and issued to the individual employees certificates, 
and delivered them to the employer. On September 26, 1928, Van A. Pope became 
an employee of the mining company, and would have been entitled to a certificate 
of insurance on March 26, 1929. The group policy, however, provided that in 
no case shall an employee be insured under said policy until he has completed an 
aggregate period of service of 6 months. On March 29, 1929, 6 months after Pope 
was employed by the mining company, he fell in the mines, became sick, and was 
never thereafter able to work. He died on April 1, 1930. 

The policy provided that, if an employee insured under the plan became wholly 
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and permanently disabled while in the employment of the mining company, before 
reaching the age of 60 years, by accidental injury or disease, and is thereby perma- 
nently, continuously, and wholly prevented from pursuing any and all gainful 
occupations, he would be regarded as a claimant by the Metropolitan Life Insurance 
Company. 

The policy issued provided for the payment of $500 on the death of the 
insured to his beneficiary, Nellie Pope. It also provided that, if an employee 
should become wholly and permanently disabled while in the employ of the mining 
company, the insurance company, 6 months after the receipt of proof of such 
disablement, will begin making payments of the amount of the insurance under one 
of the plans set forth. 

The appellee, Nellie Pope, who was beneficiary under the policy, on December 
3, 1932, filed suit in the Marion circuit court for $500 for the death of Van 
A. Pope, and $540 for installments under the disability clause, with interest from 
insured’s death and attorney’s fee and penalty. The case was submitted to the 
jury and it returned a verdict in favor of the appellee for $1403.80. To reverse 
this judgment this appeal is prosecuted. 

Nellie Pope, the appellee, testified and introduced the certificate. She testified 
in substance that she was the wife of Van A. Pope; they had five children; that her 
husband worked for the Commerce Mining & Royalty Company in Oklahoma and 
carried insurance with the Metropolitan Life Insurance Company; that her hus- 
band worked for this mining company for 3. years, and that her son, Raymond, was 
also working for the same company; that her husband took sick on the 28th or 
29th of March and they brought him to Bruno, Ark., on April 3d; he never worked 
any more and was not able to be out of the house after that, and died April 1, 1930. 
The company sent Dr. Weiss to examine him, and appellee made demand on the 
insurance company for the amount due, and they refused to pay it. They said 
their doctor reported that he was all right; her husband quit work about the 28th 
or 29th of March. The mining company took the payment for his insurance out 
of his checks. 

Here the following letter was introduced: 

“Miami, Okla. 
“July 30th, 1929. 
“Mr. Van A. Pope, 
“Bruno, Arkansas. 

“Dear Sir: We are enclosing herewith a form which it will be necessary 
for you to have your doctor fill out in order to get your claim for total disability 
under way. I would suggest that you take it to Dr. Gladden at Western Grove 
or Dr. Moore at Everton and have them go over you pretty carefully and answer 
the questions in a definite way so that the insurance company can determine the 
condition of your health. There will probably also be a medical examiner for the 
insurance company get in touch with you and examine you also. 

“This policy will not pay you very much of a benefit. You had been work- 
ing for this company only long enough to receive a policy or just a little over six 
months. The amount of your policy is $500.00. You will not begin to receive 
these payments until six months after proof of your claim has been established 
and then you can collect $9.00 per month for 60 months or $107.00 per year for 5 
years. You can also get quarterly payments or on a semi-annual plan at the same 
rate. 

“Suggest that you answer the questions in the first part of the blank. You can 
have the doctor help you with these questions and sign your statement in ink using 
vour full name. We will supply the employer’s statement when you send the 
blank back. 

“Trusting you will give this your prompt attention and that you will call on us 
for any other information which we can furnish you, we are, 

“Yours truly, 
“Commerce Mining and Royalty Company, 
“By Floyd Newton.” 

“Use enclosed stamped envelope for return.” 

Appellee, continuing her testimony, said that she did not know who made the 
report, and did not know anything about the payment of premiums. 

Raymond Pope testified that he is the son of Nellie Pope and Van A. Pope and 
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now lives in Kansas; he and his father worked for the Commerce Mining & Royalty 
Company in 1929; his father became sick the last of March, 1929, and came back 
to Arkansas where he remained, not able to leave his room, until his death. He 
visited his father after he was carried home, and knows that he was confined to 
his room and not able to work. The last work he did was the last of March. 
He testified that it was not in February that his father got sick, but the last of 
March. 

The appellant introduced the group policy and the testimony of Mr. Newton, 
who testified that during the years of 1928 and 1929 he was employed by the 
Commerce Mining & Royalty Company as assistant auditor, and looked after the 
employment records, having charge of the group insurance records; had charge 
of the records of Van A. Pope during the time he worked for the Commerce 
Mining & Royalty Company, and that he was familiar with such records. Mr. 
Pope had worked for the company before, but, so far as the certificate involved 
is concerned, his employment began September 26, 1928, and his policy was can- 
celed on July 29, 1929. 

The superintendent of the mining company, during the time Van A. Pope was 
employed by it, was H. E. Ackley, who is now dead. He was familiar with Mr. 
Pope’s employment record. It was the practice of the mining company to have 
the policies available for delivery after the employee had been employed for 6 
months. This employee apparently laid off the last 2 weeks of the fifth month, 
on account of illness, resuming his employment on the sixth month for 2 weeks, 
when he again became ill, and after which he worked no more. Apparently the 
superintendent, believing the man had worked 6 months, through error delivered 
the policy prematurely. The premium was paid on the policy by the mining com- 
pany, but it would be difficult, if not impossible, to determine the amount. The 
premiums on all the policies were paid when due; does not know the date of Mr. 
Pope’s death, but he severed his connection with the mining company approxi- 
mately July 29, 1929. He was not carried on the pay roll as being employed by the 
mining company subsequent to the second week of March. 

It is contended first by the appellant that Van A. Pope was never an insur- 
able subject under the terms of the policy, and it is earnestly insisted that Van 
A. Pope had not worked for the company 6 months. The testimony of Mrs. Pope 
and Raymond Pope show that Van A. Pope had worked for 6 months, and the 
policy was delivered to him by the superintendent of the mining company, and 
there is no evidence of fraud or collusion, but the preponderance of the evidence 
shows that he had worked 6 months before the policy was delivered to him. 

Appellant calls attention to the case of American National Insurance Com- 
pany v. Hamilton (Ark.) 94 S.W.(2d) 710, 713, in which this court said: “We 
cannot make contracts between the parties, but we must enforce them as they are 
written.” 

[1-4] It is true this court cannot make contracts for the parties, but it is the 
well-settled rule of this court that, when a question is submitted to the jury on sub- 
stantial evidence, its verdict is binding on this court on that question. This court 
cannot pass on the credibility of the witnesses nor the weight to be given to their 
testimony. These are matters for the jury. Not only did Mrs. Pope and Ray- 
mond Pope testify that Van A. Pope had worked 6 months, but this testimony is 
supported by the action of the superintendent of the mining company, who delivered 
the policy, which he evidently would not have done if Pope had not been entitled 
to it. This officer of the mining company who delivered the policy is now dead, 
and Mr. Newton does not testify that Ackley delivered the policy when he should 
not have done so, but he testifies that he apparently did. There is in fact, no 
evidence tending to show that the policy was delivered before Pépe had worked 
: months, and no evidence contradicting the evidence of Mrs. Pope and Raymond 

ope. 

_ Appellant next calls attention to section 27 of Crawford on Group Insurance. 
That section states that it is sometimes required that employment exist for an 
aggregate period of time, such as 6 months; but the section immediately following 
the one relied on by appellant states in effect that this requirement may be waived, 
and further states: “For instance, where the employer was authorized to receive 
and transmit applications for individual coverage, and to issue certificates as 
evidence of such coverage, and the insured named himself as an employee, and the 
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employer, knowing the applicant’s status with him, had the certificate issued and 
accepted his premiums, the insurer was held bound in the absence of fraud or 
mistake, or accident on the employer’s part, although the employee was not actually 
eligible.” 

[5] As we have already said, we think the evidence shows here that Pope was 
eligible, but the superintendent of the employer delivered him the certificate, and 
the employer accepted his premiums, and there is no evidence of fraud in the 
record. 

Appellant calls attention next to the case of Arment v. Metropolitan Life Ins, 
Co., 149 A. 35, 8 N. J. Misc. 100. The policy involved in that case had this pro- 
vision: “Provided however that in no case shall any employee be insured hereunder 
unless and until he has completed an aggregate period of service of six months,” 
The court stated in that case that the aggregate service was 5 months. Here the 
aggregate service was 6 months. 

Appellant next calls attention to the case of Leach v. Metropolitan Life Ins. 
Co., 124 Kan. 584, 261 P. 603, 606. In that case the court said: “In the instant 
case deceased’s eligibility lapsed before issuance of the policy. The policy was 
issued by the defendant under the mistaken idea that the deceased was eligible. 
The defendant took immediate means to correct the mistake when knowledge of the 
facts was brought home to it.” 

In the instant case, as we have already said, Pope was eligible at the time the 
certificate was delivered to him. 

Appellant then quotes from Crawford on Group Insurance, § 29. In support 
of the text of that section is cited the case of Arment v. Metropolitan Life Ins. Co., 
supra. We have already called attention to the fact that in that case the employee 
was not eligible because he had not worked 6 months. 

[6] It is next contended by appellant that Pope was not an active employee cf 
the mining company after March, 1929, a year before his death, and that his insur- 
ance was automatically and immediately terminated. A section of the policy is then 
quoted, which is as follows: “In case of termination of employment with the 
employer for any cause whatsoever such employer shall be entitled to have issued 
to him by the company without any further evidence of insurability, and upon appli- 
cation to the company within 31 days after such termination of employment, and 
upon payment of the premium then applicable to the class of risk to which he 
belongs and to the form and amount of the policy at his attained age, a policy of 
life insurance in any form customarily issued by the company.” 

It is contended that under the above section the employment was terminated and 
that the insurance was automatically and immediately terminated. Appellant calls 
attention to the case of AStna Life Insurance Co. v. Carroll, 188 Ark. 154, 65 S.W. 
(2d) 25. In that case there was no question about the fact that the employment 
had terminated. That certificate contained this clause: “Said policy provides for 
termination of insurance whenever the insured ceases to be in the employ of the 
employer.” The court said; “The undisputed proof shows that Thomas P. Carroll 
worked for Terry Food Stores, Inc., up to and including May 31, 1932, at which 
time he was discharged as store manager at Twenty-Third and Arch streets, Little 
Rock, but that he worked as checker thereafter on June 4 and June 11.” 


The company in that case collected premiums for May, but did not collect any 
premiums for June. Carroll was clearly discharged and his insurance terminated. 
Pope was not discharged, and his employment had not terminated in the sense of 
the policy. He had become ill while at work 

In the case of AStna Life Ins. Co. v. Castle, 252 Ky. 228, 67 S.W.(2d) 17, 19, 
the court said; “There is no merit in the contention that the policy was can- 
celed because of the unexplained absence of plaintiff for a period of more than 
ten days. No case of unexplained absence was presented. The uncontradicte 
evidence shows that at the instance of the coal company plaintiff was/examined 
by physicians, and was laid off on August 29, 1930, on account of his disability, all 
of which was known to the coal company.” The court also said: “Alike unten- 
able is the contention that the insurance was no longer in force because plaintiff 
left the company’s employ on August 29, 1930, and did not resume his employ- 
ment until December 17, 1930. Prior to that time, and while the policy was still 
in force, he had received the injuries resulting in his disability. He was not 
finally discharged, but was merely laid off and resumed his employment without 
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again signing the compensation register. It would hardly comport with a fair 
construction of the policy to hold that one who had received injuries resulting 
in his disability while the policy was in force, and was temporarily laid off on 
account of such disability, was no longer in the service of his employer, and 
therefore not entitled to the benefits of the contract.” Prudential Ins. Co. of 
America v. Sweet, 253 Ky. 643, 69 S.W.(2d) 748. 

Pope became ill while he was in the employ of the company and when the 
policy was in force. He was not discharged, and it would not be a fair interpre- 
tation of the policy to hold that his employment and also his insurance terminated 
when he became ill. Besides that, the policy itself contradicts this idea. It 
provides for payments for permanent disability, and of course, if he was per- 
manently disabled, he would not be at work. 

It therefore appears clear from the evidence that Pope was entitled, under 
the policy, to the payments provided for disability; but he did not receive any 
payments during his lifetime. Mrs. Pope testified that the insurance company 
denied liability, and their contention here is that there is no liability; first, 
because he had not been in the employ of the mining company 6 months, and, 
second, because he did not apply for another policy within 31 days. Under the 
evidence in this case he was not required to apply for another policy. Liability 
attached when the disability occurred. 

[7] It is next contended that there is no proof of disability or death; that 
is, no proof was ever furnished the company. The evidence shows that the 
company knew about his illness, had a physician to examine him, and stated 
that he was not disabled. In addition to this, the appellant’s witness testified 
that his policy was canceled on July 29, 1929, although the same witness wrote 
him on the 30th of July, after he says the policy was canceled, the letter above 
set out. If his policy was canceled, there would. be no use in his making an 
application for another policy, nor making any proof at all, although the com- 
pany had notice not only of his disability, but of his death. Of course, the com- 
pany had no right to cancel his policy after his disability accrued. It evidently 
did it, however, on the theory that he had not worked for the company for 6 
months prior to the time the policy was issued. 

[8] It is next contended that there could be no recovery for the total dis- 
ability and death, and that the verdict of the jury is excessive. While he was 
entitled to disability benefits, we think she was clearly entitled to recover for 
his death, but, as we interpret the policy, she was not entitled to recover for 
the death and disability benefits. 

It follows that, if she cannot recover the full amount of both claims, she is 
not entitled to attorney’s fees and penalty. The judgment of the circuit court 
is affirmed for $500, with interest at 6 per cent. from April 1, 1930, and is 
reversed as to attorney’s fees and penalty and the judgment for disability 
benefits, and the cause as to these dismissed. 

It is so ordered. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ALEXANDER. No. 4—4427. 


Supreme Court of Arkansas. Nov. 16, 1936. 

- 98 Southwestern Reporter (2d) 316. 
3. SOUND HEALTH. 

In action on life policy, whether insured was in sound health at time policy 
was delivered as required by policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
_ Appeal from Circuit Court, Mississippi County, Chicksawba District; G. E. 
Keck, Judge. 

Suit by Robert Alexander against the National Life & Accident Insurance 


Company. From an adverse judgment, the defendant appeals. 
Affirmed. 


Herman Horton and Roy Penix, both of Jonesboro, for appellant. 

Holland & Barham, of Blytheville, for appellee. 

Humpnreys, Justice. 
_, Appellee instituted this suit against appellant in the municipal court of Blythe- 
ville to recover $200, penalty, attorney’s fee, interest, and costs on a life insurance 
policy issued to Catherine Alexander on May 28, 1934, in which appellee was 
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named as beneficiary. It was alleged in the complaint that Catherine Alexander 
died on August 4, 1935, during the life of the policy, and that, although appellee 
duly notified appellant of her death, it refused to pay him the face of the policy, 

Appellant filed no answer, as pleadings are not required in that court, but 
appeared and defended on the ground that the policy was void on account of 
misrepresentations amounting to warranties made by the insured, and tendered the 
premiums she had paid to it, which were refused. 

On the trial, appellee recovered $200, 12 per cent. statutory penalty, $25 attor- 
ney’s fee, and costs, from which judgment on appeal was prayed and granted to 
the circuit court of Mississippi county, Chicksawba district. 

In the circuit court, appellee introduced the policy in evidence and testified 
that when insured died, he made proof of her death as required under the terms 
of the policy. Proof was then made pro and con as to whether false statements 
in her application for the policy were made as to the condition of her health, and 
whether the insured was in unsound health, on the date of her policy, from a 
disease of the liver. Both parties then stated that they had concluded the evi- 
dence ; whereupon, appellant requested the court to instruct a verdict in its favor. 
The appellee then requested the court to allow him to introduce additional evi- 
dence responsive to the issue as to the condition of appellee’s health at the time 
the policy was delivered to her, which request was granted, over the objection 
and exception of appellant. At the conclusion of the additional evidence, the court 
offered to allow appellant to introduce any additional evidence it desired on that 
issue, Appellant stated that it had no further evidence to offer and renewed-its 
request for an instructed verdict, which was refused, over the objection and excep- 
tion of appellant. 

Appellant then requested that it be permitted to open and conclude the argu- 
ment, which request was denied over its objection and exception. 

The cause was then sent to the jury, resulting in a verdict against appellant 
and a consequent judgment in favor of appellee for $200 with interest at 6 per 
cent., a penalty of $24, an attorney's fee of $50, and costs, from which is this 
appeal. 

[1] Appellant first contends for a reversal of the judgment because the court 
allowed appellee to introduce additional evidence after both parties had rested 
and it had asked for an instructed verdict. As we understand the record, there 
is nothing in it to indicate on what theory appellee intended to recover. He intro- 
duced the policy, showed that the insured died during the life thereof, and that 
he made proof of her death to appellant in the manner required and rested. Appel- 
lant then introduced proof tending to show that the insured made false representa- 
tions to it when she applied for the policy to the effect that she was in good health, 
whereas, she was in bad health, and rested. Appellee then asked to introduce proof 
showing that she was in good health when she applied for and received the policy. 
Appellant objected on the ground that the theory of appellee was that the state- 
ments made by her were representations and not warranties. The court allowed 
appellee to introduce proof tending to show the insured was in good health at the 
time she applied for and received the policy, over appellant’s objection and excep- 
tion. This proof was in rebuttal to the proof made by appellant and was not the 
injection of a new or different issue not within the pleadings. In fact, there were 
no pleadings containing well-defined issues. Appellant filed no answer. Under 
these circumstances, it was not error on the part of the trial court to admit the 
proof in rebuttal even after both parties rested, to the end that justice might 
prevail. The admission of the evidence was not an abuse of the court’s discre- 
tion. 

[2] Appellant also contends for a reversal of. the judgment because its request 
to open and close the argument was refused by the trial court. The contention 1s 
based upon the alleged fact that appellant admitted the execution of the policy, 
the death of the insured, and the proof thereof, but this is not the case. Appellee 


was compelled to introduce the policy, prove the death of the insured, and show 


that he made the proof of death required. Appellant did finally admit the death 
of the insured, but it was after the trial had begun. If it had made the admission 
claimed at the beginning of the trial and assumed the burden of showing mis- 
representations of the insured’s health at the time she applied for and received 
the policy, then it would have been entitled to open and close the argument under 
the rule laid down in the case of Eminent Household of Columbian Woodmen Vv. 
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Howle, 131,Ark. 299, 198 S. W. 286, cited by it. The facts in the instant case do 
not a it within the rule announced in the case cited and relied upon. 

[3] Lastly, appellant contends for a reversal on the ground that the undis- 
puted evidence reflects that the insured was not in sound health when the appli- 
cation was made for insurance and when the policy was delivered to her, and that 
under the terms of the policy its liability was limited to a return of the premiums 
she had paid, which amounted to about $10, and which amount was tendered. It is 
true the policy provides that if the insured is in unsound health on the delivery 
of its policy, its liability is limited to a return of the premiums. The proof, how- 
ever, is in sharp conflict as to whether she was in sound health at the time the 
policy was delivered to her. This issue of fact was submitted to the jury under 
correct instructions. The jury found that she was in sound health at the time, and 
appellant is bound by the verdict. 

No error appearing, the judgment is affirmed. 


HENRICKS v. METROPOLITAN LIFE INS. CO. L. A. 15793. 
Supreme Court of California. Oct. 30, 1936. 
61 Pacific Reporter (2d) 1162. 
1. NONFORFEITURE STATUTE. 

Statute providing for term insurance after default in premium payments on life 
policy is a nonforfeiture statute, purpose of which is to prevent loss of reserve to 
insured in event of nonaction on his part (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. TERM INSURANCE. 

Under statute providing for term insurance after default in premium payments 
on life policies, life policy which contains any one of three alternatives set forth in 
statute, which alternative is made automatically operative in event of nonaction on 
part of insured, complies with statute (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. NONFORFEITURE. 

Statute providing for term insurance after default in premium payments on life 
policy does not require exact statutory language to be embodied in policy, and, as 
long as language used accomplishes identically same result required by statute, 
there is sufficient compliance with statute (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4. INSURANCE. 

Life policyholder will not be heard to complain that it is unlawful for insurer to 
confer upon insured greater rights than those required by statute (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

5. OPTIONS ON DEFAULT. 

Life policy which provided that, upon failure to pay premium after 3 years’ pre- 
miums had been paid, insured should have option to have insurance continued for 
reduced amount of nonparticipating paid-up insurance payable at same time and 
under same conditions of policy, which paid-up insurance should have increasing cash 
surrender value equal to full reserve at date of surrender, or a loan value up to 
limits of cash surrender value, held to provide for one of alternatives of statute 
providing for term insurance after default in premium payments on life policy, and 
hence was valid (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

6. LIBERAL CONSTRUCTION. 

Insurance policies should be liberally construed in favor of insured, but such 
rule of construction does not permit giving effect to one sentence of policy and 
complete ignoring of the entire paragraph dealing with same subject matter. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
7. INDEBTEDNESS. 

Insured could not contend that nonforfeiture provisions of life policy were 
conditioned on absence of indebtedness ‘and therefore did not comply with statute 
because policy gave insured certain options “provided there be no indebtedness 
hereon,” where policy also provided that indebtedness to insured would be deducted 
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from cash value, and such indebtedness would also reduce amount of paid-up insur- 

ance for amount continued as term insurance in such proportion as indebtedness 

bore to cash value and due date of premium in default (Civ. Code, § 450). 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 

8. OPTIONS. 

Life policy containing one automatic nonforfeiture provision may contain other 
alternatives different from those in statute providing for term insurance after 
default in premium payments on life policy, operative only upon election of owner 
of policy, since statute only prohibits contracts “contrary” to its provisions, and 
does not prohibit alternatives in addition to or different from those required by 
statute (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

9. INDEBTEDNESS. 

Life policy provision that any indebtedness of insured to insurer should reduce 
amount continued as extended term insurance in such proportion as indebtedness 
bears to cash value held valid (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

10. DISCRIMINATION. 

Provision of life policy giving insured option of having policy continued on 
default as paid-up term insurance in amount of policy, but providing that amount 
of such insurance should be reduced in proportion indebtedness of insured to 
insurer bore to cash surrender value, held not void as discriminatory in imposing 


additional burden on insured indebted to insurer (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

11. DOUBLE INDEMNITY. 

As respects whether insurer was liable for double indemnity under life policy 
for accidental death which occurred after policy had lapsed for nonpayment of 
premium, double indemnity clause was part of life policy (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

12. DOUBLE INDEMNITY. 

Double indemnity benefits under life policy are not carried over to nonfor- 
feiture insurance (Civ. Code, § 450). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

13. LAPSED POLICY. ' 

Insurer held not liable for double indemnity for accidental death which 
occurred after lapse for nonpayment of premiums of life policy which provided 
for accidental death benefits only if all premiums had been paid and if policy 
was not in force by reason of its nonforfeiture provisions, on ground that non- 
forfeiture value prescribed by statute, since clause “amount of the face of the 
policy,” within statute providing for paid-up nonparticipating term insurance. in 
amount of the face of the policy, means the amount of policy without including 
double indemnity (Civ. Code, § 450). 


(For other cases, see Insurance, Dec. Dig. § 367{1].) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Frank C. Collier, Judge. 

Action by Edythe H. Henricks against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Modified and, as modified, affirmed. 

Prior opinion, 53 P.(2d) 991. 
. Loeb, Walker & Loeb and Herman F. Selvin, all of Los Angeles, for appel- 
ant. 


Meserve, Mumper, Hughes & Robertson, of Los Angeles, F. Elred Boland, 
Knight, Boland & Riordan, and J. W. Radil, all of San Francisco, and Newlin & 
Ashburn, of Los Angeles (E. Avery Crary, Paul Sandmeyer, and George W 
Tackabury, all of Los Angeles, of counsel), amici curiz. ; 

Black, Hammack & McWilliams, Black, Hammack & Black, J. T. Enright, 
and Carey McWilliams, all of Los Angeles, for respondent. 

Per Curiam. 
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Plaintiff, as the named beneficiary, brought this action to recover on a life 
insurance policy issued by defendant on the life of her husband, Noah Henricks. 

The basic facts are not in dispute, having been stipulated to by the parties, 
and are as follows: 

On May 19, 1924, the defendant issued a policy of life insurance upon the 
life of Noah Henricks, a California resident, in the sum of $2,500. In consider- 
ation of an additional premium of $2 per year there was attached to this policy 
a supplementary contract providing that, if the insured died by accidental means 
as defined in the policy, an additional amount in the sum of $2,500 would be 
paid to the beneficiary. The premiums on the policy were paid by the insured 
up to February 19, 1932. The premium due on that date was not paid, nor were 
any further premiums ever paid. On May 8, 1932, the insured was drowned 
under such circumstances that defendant concedes that, if the double indemnity 
provision was still in effect, the death was accidental within its terms. At the 
time the policy lapsed by reason of nonpayment of premiums, it had a reserved 
value of $303.75. Prior to the date of the lapse, however, the insured had bor- 
rowed certain sums from defendant against the policy, which sums, together 
with interest, totaled $270.15. On February 19, 1932, the policy, therefore, had 
a net reserve value of $33.60. The policy contained certain alternatives, to be 
exercised at the election of the owner thereof, as to what should be done with 
this reserve. After due proof of death, on May 19, 1932, plaintiff, as the owner 
of the policy, delivered to the defendant the policy of insurance, together with 
a formal notice that she elected to receive for this reserve “term insurance from 
due date of premium now in default to the full extent permissible and purchasable 
with moneys now due under said policy by reason of surrender or loan values,” 
in accordance with one of the alternatives contained in the policy. Because of 
certain limitations in the policy applicable to policyholders who were also bor- 
rowers, and hereafter discussed more fully, the amount due plaintiff under 
the option exercised by her, exclusive of double indemnity, was $277. This 
sum was tendered by defendant, but refused. It is plaintiff’s theory that, under 
the terms of section 450 of the Civil Code (now sections 10151-10154 of the Insur- 
ance Code), she is entitled to term insurance for the full face of the policy, 
plus double indemnity in the same amount. The trial court rendered its judg- 
ment in favor of plaintiff in the sum of $5,000, from which judgment this appeal 
has been perfected. The decision of the trial court, as disclosed in its findings 
and conclusions, as well as in a written opinion, was based upon two main 
theories. In the first place, the trial court held that in order to be valid every 
life insurance policy made upon the life of a resident of this state, and delivered 
within this state, must provide that, in the event of lapse by reason of nonpay- 
ment of premiums, the owner of the policy shall have all three of the alteratives 
provided in section 450 of the Civil Code; that, inasmuch as the policy here 
involved contained at most but one of those alternatives, its nonforfeiture 
provisions were void and the automatic provision of section 450 was applicable; 
i.e. “term insurance in the amount of the face of the policy.” The trial court 
found, in the second place, that the double indemnity supplementary policy was 
a life insurance policy within the meaning of section 450, and that its provisions 
in reference to nonforfeiture in the event of lapse were applicable to it. 

Before the contentions of the parties can be adequately understood, it is 
necessary to refer to the nonforfeiture provisions of the policy, and to the pro- 
visions of the Code section in question. 

The policy provides that, in the event premiums are not paid by the insured 
when due, certain options are available to the owner of the policy. The language 
of the policy, in this regard, is as follows: 

“Options on Surrender or Lapse :—Upon failure to pay any premium or any 
part thereof when due, this Policy, except as otherwise provided herein, shall 
immediately lapse. If, however, the lapse occur after three full years’ premiums 
shall have been paid, the owner hereof, provided there be no indebtedness hereon, 
shall, upon written request filed with the Company at its Home Office together 
with the presentation of this Policy for legal surrender or for endorsement within 
three months from the due date of premium in default, be entitled to one of the 
tollowing options: 

“First—A cash surrender value. 

“The Company in its discretion may defer the payment of the cash value for 
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a period not exceeding ninety days after the application therefor is received by 
the Company. 

“Second—To have the insurance continued for a reduced amount of non- 
participating paid-up insurance (including any existing additions to the credit 
of the Policy), payable at the same time and under the same conditions of this 
Policy. Such paid-up insurance shall have an increasing cash surrender value 
equal to the full reserve at the date of surrender, or a loan value up to the 
limit of the cash surrender value. Interest on loan under such paid-up insurance 
shall be payable annually in advance to the end of the policy year at the rate 
of six per centum per annum. 

“Third—To have the insurance continued for its original amount as term 
insurance in whole number of months from due date of premium in default, 
without participation and without the right to loan, but with a cash surrender 
value decreasing each year and ceasing entirely upon the expiry of the extension 
term, which value shall be the full reserve in even dollars for each one thousand 
dollars of insurance at the date of surrender. 

“If the owner shall not, within three months from the date of premium 
default, surrender this Policy to the Company at its Home Office for a cash 
surrender value or for endorsement for paid-up imsurance or term insurance 
as provided in the above options, the policy shall be continued for a reduced 
amount of paid-up insurance as provided in the second option. 

“The values of these options are mathematical equivalents, and have been 
calculated on the basis of the Metropolitan Intermediate Table of Mortality, 
as adopted by the Insurance Department of the State of New York for comput- 
ing reserves hereunder, with interest at three and one-half per centum per 
annum (omitting fractions of a dollar per thousand of insurance) less a surrender 
charge not exceeding in any case two and one-half per centum of the face of 
the Policy; except that after the time for which premiums are payable as stated 
on the first page hereof, no surrender charge has been made. These values as 
computed produce the results set forth in the table herein at the end of the 
respective years. Values for other years (after the twentieth) will be computed 
upon the same basis for the entire reserve in even dollars, for each one thousand 
dollars of insurance, and for even months in the event of election of term insur- 
ance, and will be furnished upon request of the Insured. 

“Any indebtedness to the Company under this Policy will be deducted from the 
cash value; and such indebtedness will also reduce the amount of paid-up insurance 
or the amount continued as term insurance in such proportion as the indebtedness 
bears to the cash value at due date of premium in default. 

“The reserve for which funds are to be held upon this Policy shall be com- 
puted upon the Metropolitan Intermediate Mortality Table (as adopted by the 
Insurance Department of the State of New York), with interest at three and 
one-half per centum per annum.” 

Section 450 of the Civil Code reads in part as follows: 

“Every contract or policy of life insurance hereinafter made by any person of 
corporation, with and upon the life of a resident of this state, and delivered within 
this state, shall provide, in event of default of any premium payment after three 
full annual premiums shall have been paid on such policy, that without any action 
on the part of the insured, the net value of such policy based upon the reserve basis 
used in computing the premiums and values thereunder (the policy to specify the 
mortality table and rate of interest so adopted) which net value shall be at least 
equal to its entire net reserve at the date of default, including that of dividend 
additions, if any, based upon a standard not lower than the American experience 
tables of mortality with interest at three and one-half per cent yearly, less a sur- 
render charge of not more than two and one-half per cent of the face amount of 
the policy and of any existing dividend additions thereto and less any indebtedness 
to the company on or secured by the policy, shall be applied as a single premium 
to the purchase of one of the following stipulated forms of insurance: 

“First—Paid-up: nonparticipating term insurance in the amount of the face of 
the policy, plus dividend additions, if any, for such a period as the net value out- 
lined above’ will purchase at the net single premium, at the attained age of the 
insured at the time of the lapse, based upon the reserve basis described in the policy; 
provided, however, that under endowment contracts the term shall not extend 
heyond the endowment period named in the original contract, and the excess value, 
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if any, shall be applied as a net single premium to purchase in the same manner 
paid-up pure endowment insurance, payable at the end of the endowment period 
named in the contract if the insured be then living, or, 

“Second—Paid-up nonparticipating term insurance in the amount of the face of 
the policy, plus dividend additions, if any, and less any outstanding indebtedness, for 
such a period as the net value outlined above will purchase at the net single pre- 
mium, at the attained age of the insured, based upon the reserve basis described in 
the policy; provided, however, that under endowment contracts the term shall not 
extend beyond the endowment period named in the original contract, and the excess 
value, if any, shall be applied as a net single premium to purchase in the same 
manner paid-up pure endowment insurance, payable at the end of the endowment 
pericd named in the contract if the insured be then living, or 

“Third—Paid-up nonparticipating insurance payable at the time and on the con- 
ditions named in the policy for such an amount as the net value outlined above will 
purchase at the net single premium, at the attained age of the insured, based upon 
the reserve basis described in the policy. 

“Provided, however, that the policy may be surrendered to the company, at its 
home office, upon due application by the legal owner thereof, within one month after 
date of premium default, for a specified cash value which shall be at least equal to 
the sum which would be otherwise available for the purchase of the automatic form 
of insurance provided therein; and provided, further, that the company may defer 
payment of such cash value for not more than six months after application therefor 
is made. 

“No agreement between the company and the policy-holder or applicant for 
insurance contrary to the foregoing shall be held to waive any of the provisions 
provided above. 

“Nonforfeiture value. Any life insurance policy issued upon the life of a resi- 
dent of this state, and delivered within this state, which does not contain an automa- 
tic nonforfeiture value in conformity with the- foregoing shall be construed as 
granting nonparticipating term insurance as provided in paragraph first of this 
section, and such a benefit shall be read into the contract.” 

The first question to be determined, under the provisions of the policy and the 
terms of the statute above quoted, is whether the nonforfeiture provisions of the 
policy are valid. The question presented in reference to the double indemnity pro- 
visions of the policy will be reserved for discussion later in this opinion. 

__ If the alternatives provided in the policy are void, because of failure to comply 
with section 450, then, under the terms of the Code section, paragraph first thereof 
is applicable. Under this statutory provision the net reserve—$33.60—should be 
applied to the purchase of “paid-up nonparticipating term insurance in the amount of 
the face of the policy.” It was stipulated that on February 19, 1932, the date of 
lapse, $33.60 would buy, at the insured’s then age, $2,500 of this type of insurance 
for a period of 1 year and 11 months—a period beyond the death of the insured. 
If the terms of the statute are applicable, it follows that, on this branch of the 
case, the respondent is entifled to $2,500. On the other hand, if the nonforfeiture 
provisions of the policy are valid, then, under the alternative selected by the benefi- 
ciary—No. 3 of the policy—because of the provision in reference to the reduction of 
the face of the policy in proportion to existing debts, on the date of default, the 
$33.60 net reserve value would purchase $277 of paid-up nonparticipating term insur- 
ance for a term of 17 years, 3 months, and 15 days. 

As already indicated, the first question presented is whether, under the terms of 
section 450 of the Civil Code, quoted supra, all policies of life insurance issued on 
the lives of California residents, and delivered in this state, must contain all three 
of the alternatives found in that section. The solution of this problem obviously 
turns upon the language of that section, interpreted in view of its purpose and intent. 
lhe section has apparently never been finally interpreted in this regard by any of 
the appellate courts in this state. 

There is no difficulty presented in ascertaining the purpose of statutes such as 
section 450, Life insurance policies are commonly issued on a level premium basis; 
1. €., on such a basis that the premium paid by the insured remains the same during 
the premium paying term of the policy. Obviously, the premiums charged in the 
early years are more than sufficient to meet the anticipated mortality loss for those 
years. During the early years of the policy a surplus exists in the fund created by 
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the payment of premiums, which in the later years of the policy takes care oi the 
anticipated increased mortality losses in those years. This surplus thus created 
during the early years of the policy, is the reserve. Williams v. Union Central Life 
Ins. Co., 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. 711, 92 A. L. R. 693; Federal Ins. 
Co. v. Kemp (C. C. A.) 257 F. 265. When a policy lapses by reason of nonpayment 
of premium, if a complete forfeiture resulted, the insured would be deprived of this 
reserve. To prevent such a forfeiture, the states, by various types of statutes, of 
which section 450 is an illustration, have provided that this reserve must be applied 
by the insurance company in some way beneficial to the insured. This reserve 
could obviously be applied in any one of a number of ways; i. e., by direct payment 
of the net cash surrender value to the insured, or by the purchase of any one of 
several kinds of fully paid-up insurance. Because of these various possibilities the 
statutes of the several states differ radically. All of the statutes recognize that 
what was to be done with this reserve could not be made to depend solely upon the 
election of the owner of the policy, because, after the nonpayment of premiums, 
many insured took or would take no action at all to exercise their option. To pro- 
tect such policyholders, the statutes quite uniformly have provided (as does section 
450) that, in the event of nonaction on the part of the insured, or other owner of 
the policy, the reserve must be applied to the purchase of a specified type of insur- 
ance—so-called automatic nonforfeiture clauses. In order to permit each insurance 
company to adopt a nonforfeiture provision best suited to its method of doing busi- 
ness, many statutes listed several alternatives, all mathematical equivalents, and 
permitted the insurance company to specify any one of these alternatives as the 
automatic nonforfeiture provision for its policies. Mutual Reserve Life Ins. Co. v. 
Roth (C. C. A.) 122 F. 853. 

[1], 2] Section 450 of the Civil Coae is plainly a nonforfeiture statute. Its 
obvious purpose is to prevent the loss of the reserve to the insured in the event of 
nonaction on his part. To carry out this purpose, the section provides that, in 
addition to the cash surrender value, every “policy of life insurance * * * shall 
provide, in event of default of any premium payment after three full annual 
premiums shall have been paid on such policy, that without any action on the part 
of the insured, the net value of such policy * * * less any indebtedness to the 
company * * * shall be applied as a single premium to the purchase of one of 
the following stipulated forms of insurance,” and then lists three alternatives. The 
section then provides that it is only when the policy “does not contain an auto- 
matic nonforfeiture value in conformity with the foregoing” that the first alternative 
in the statute “shall be read into the contract.” When the statute is read fairly 
in its entirety, and when due consideration is given its purpose and intent, it is 
susceptible of but one reasonable interpretation, and that is, that when a_ policy 
contains any one of the three alternatives set forth in the statute, and _ that 
alternative is made automatically operative in the event of nonaction on the part 
of the insured, the policy complies with the statute. 

Respondent relies upon Metcalf v. Metropolitan Life Ins. Co., 1 Cal. App. 
(2d) 481, 37 P.(2d) 115, 38 P.(2d) 401, as establishing a contrary construction. 
In that case the appellate court, by way of dicta, did pass upon the interpretation 
of section 450, and did hold that all three alternatives contained in the statute 
must be inserted in policies delivered in this state on the lives of residents of this 
state. In denying a hearing in that case this court stated, 1 Cal. App. (2d) 492. 
38 P.(2d) 401: “The petition is denied. In denying said petition, we withhold our 
approval of that portion of said opinion relating to section 450 of the Civil Code.” 
The question here presented was expressly left open for future determination. 


Respondent also relies upon Eddie v. New York Life Ins. Co., 75 Cal. App. 
199, 242 P. 501. A reading of that case clearly demonstrates that the point here 
under consideration was not even remotely involved. The inadvertent use of the 
plural form in that opinion, in incidentally referring to what is required by section 
450, cannot be held to be a determination of that question. 

The only other case in which section 450 has been interpreted in reference 
to the problem here presented is Maggiorini v. New York Life Ins. Co., 9 F. 
Supp. 630, a decision of the District Court, Northern District of California. In 
that case the federal court held that section 450 only requires that one of its three 
alternatives be included in life policies issued in this state. We have been informed 
that the above decision is not final, the causes having been appealed to the Circuit 
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Court of Appeals. However, we are in accord with the conclusion therein reached. 

After having concluded that life policies issued in this state need provide for 
only one of the automatic nonforfeiture alternatives set forth in section 450, the 
problem still remains as to whether the policy here involved does provide for one 
of the statutory alternatives. 

It is appellant’s contention that alternative No. 2 in the policy is identical with 
alternative No. 3 of the statute; that is, that in the absence of an election by the 
insured, the reserve must be applied to the purchase of paid-up nonparticipating 
insurance. It is respondent’s position that alternative No. 2 in the policy differs 
from alternative No. 3 in the statute, and that therefore the policy does not 
contain one of the alternatives set forth in section 450. 

[3-5] It is true that the option in the policy is couched in somewhat different 
language from that found in the statute. This is particularly true in reference 
to the language used in the policy and in the statute in describing the effect of 
existing debts. Thus the policy provides that, as far as alternative No. 2 1s con- 
cerned, the amount of paid-up insurance, in the event there is an outstanding debt, 
shall be reduced “in such proportion as the indebtedness bears to the cash value 
at due date of premium in default.” Section 450, in dealing with the same subject, 
makes allowance for existing debts by deducting them from the reserve value, and 
applies the balance as a single net premium to the purchase of paid-up insurance. 
Different formule are thus provided in the statute and the policy, but it is a 
matter of elementary mathematics that both formule reach identically the same 
result. Certainly it cannot be held that the statute requires its exact language to 
be embodied in the policy. As long as the language used in the policy accomplishes 
identically the same result required by the statute, there is a sufficient compliance 
with the statute. As a matter of fact, the policy provision in reference to alternative 
No. 2 apparently gives the policyholder greater rights than is required by alternative 
No. 3 in the statute; that 1s, the policy gives the owner thereof certain privileges 
in reference to loan and surrender values apparently not granted by the statute. 
Certainly a policyholder will not be heard to complain that it is unlawful for the 
company to confer upon him greater rights than those required by the statute. 

[6, 7] Respondent also contends that the nonforfeiture provisions of the policy 
are conditioned on the absence of indebtedness, and therefore do not comply with 
the statute. This contention is without merit. It is based upon a strained and 
unnatural construction of the policy provisions. The policy, as above quoted, in 
the first paragraph of its nonforfeiture provisions, gives the owner thereof certain 
options “provided there be no indebtedness hereon.” If this were the only language 
in the policy referring to the effect of an existing indebtedness, we would agree 
with respondent that, since the statute does not provide that the existence of 
indebtedness shall prevent one of its three alternatives from automatically taking 
effect on lapse, a policy so providing does not comply with its terms. However, 
the policy is explicit as to the effect of an existing indebtedness. After providing 
for the three alternatives above quoted the policy provides: “Any indebtedness 
to the company under this Policy will be deducted from the cash value; and such 
indebtedness will also reduce the amount of paid-up insurance or the amount con- 
tinued as term insurance in such proportion as the indebtedness bears to the 
cash value at due date of premium in default.” This provision, as we have 
already held, in so far as it affects the purchase of fully paid-up insurance, is in 
exact accord with the statute. We are not unmindful of the rule that insurance 
policies should be liberally construed in favor of the insured (Pacific Heating & 
Ventilating Co. v. Williamsburg City Fire Ins. Co., 158 Cal. 367, 111 P. 4), but 
that rule of construction does not permit the giving effect to one sentence of a 
policy and the complete ignoring of an entire paragraph dealing with the same 
subject matter (Ogburn v. Travelers’ Ins. Co., 207 Cal. 50, 276 P. 1004; Williams v. 
Union Central Life Ins. Co., 291 U. S. 170, 54 S. Ct. 348, 78 L. Ed. 711, 92 A. L. R. 
693). In the present case it cannot be held that the nonforfeiture provisions of 
the policy are conditioned on the absence of indebtedness—the policy expressly 
declares to the contrary. 

[8] From what has already been said, it follows that, since section 450 does 
not require that all three of the alternatives therein contained must be inserted 
in every life policy issued in this state, but only requires that one of its alternatives 
be operative in the event of nonaction on the part of the insured, a policy containing 
one such automatic nonforfeiture provision may contain other alternatives different 
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from those in the statute operative only upon the election of the owner of the 
policy. Section 450 only prohibits contracts “contrary” to its provisions, and does 
not pwohibit alternatives in addition or different from those required by the statute. 

[9] Respondent concedes that by formal notice served on the company she 
elected to accept alternative No. 3 in the policy. She further concedes that, under 
this alternative, as limited by the terms of the policy, she is entitled to but $277 
term insurance. However, she contends that this alternative in the policy is inyalid 
because, in so far as borrowing policyholders are concerned, it provides for a 
different result than is provided in the statute. This is undoubtedly true. The 
company has seen fit to provide that, in the absence of action on the part of the 
owner of a policy, one of the alternatives provided in section 450 shall auto- 
matically go into effect, but, if the owner elects, other alternatives not found 
in the statute are provided. These alternatives are purely optional. In the present 
case the owner of the policy, respondent here, elected to take advantage of one 
of these elective options, and formally notified the company of that fact. Under 
this alternative she is entitled to $277. That she selected wisely is shown by the 
fact that, had she done nothing, the automatic provision of the policy would have 
gone into effect, in which event she would have been entitled to paid-up insurance 
in the sum of but $94. Respondent relies on Gooch v. Metropolitan Life Ins. Co., 
334 Mo. 191, 61 S.W.(2d) 704, 705, and Trapp v. Metropolitan Life Ins. Co. 
(C. C. A.) 70 F.(2d) 976, as establishing that the alternative No. 3 in the policy 
selected by her is invalid. Those two cases, in interpreting the identical provision 
here involved, did hold the provision invalid, but this conclusion was based upon 
the peculiar language of the Missouri statute there under consideration, language 
which is quite different from that found in section 450. The fallacy in respondent's 
position is that, if the alternative voluntarily selected by her is invalid, then the 
automatic provision of the policy is applicable, and under this provision she would 
receive less than she will receive under the option selected. 

[10] Respondent makes one other contention on this phase of the case that 
requires discussion, and that is that the alternative selected by her—alternative 
No. 3 in the policy—unlawfully discriminates between borrowing and nonborrow- 
ing policyholders. We agree with respondent that the company has seen fit to 
treat borrowers and nonborrowers differently under alternative No. 3 contained 
in the policy. That this is so can be easily demonstrated. Thus, if a nonbor- 
rower of the age of Henricks has a $2,500 life policy, and defaults in the payment 
of premiums, and at the time of default has a reserve of $33.60, and elects to 
accept alternative No. 3, he would be entitled to term insurance in the full sum 
of $2,500 for 1 year and 11 months. Henricks had exactly this same net reserve. 
His gross reserve was $303.75, but, after deducting his indebtedness, plus interest, 
the net reserve was $33.60. Because of the provision of the policy in reference 
to the effect of indebtedness, under alternative No. 3, he is not entitled to term 
insurance for the short period for the full amount of the policy, but only entitled 
to term insurance for $277 for a term of 17 years, 3 months, and 15 days. Of 
course, in this particular case, since the insured died within several months of 
his failure to pay premiums, it would be more beneficial to the beneficiary to 
accept the shorter term and the higher amount, but in many cases where the 
insured lives for some years after his default the contrary would be true. Why 
the insurance company has seen fit to treat two policyholders with identically 
the same reserve in this different fashion is not apparent, but we are of the 
opinion that such difference in treatment is not unlawful. Respondent cites 
Metropolitan Life Ins. Co. v. Lillard, 118 Okl. 196, 248 P. 841, Ringstad v. Metro- 
politan Life Ins. Co., 182 Wash. 550, 47 P.(2d) 1045, and Jeske v. Metropolitan 
Life Ins. Co., 113 Pa. Super. 118, 172 A. 172, as sustaining her position that 
such difference in treatment constitutes unlawful discrimination between policy- 
holders. The reasoning found in these three cases is not persuasive. The Jeske 
Case, supra, has recently (May 25, 1936) been expressly overruled on this very 
point by the Supreme Court of Pennsylvania in Steuernagel v. Metropolitan 
Life Ins. Co., 322 Pa. 289, 185 A. 208. The Pennsylvania court cites many authori- 
ties to sustain its contention that such difference in treatment does not constl- 
tute unlawful discrimination—see particularly Neal v. Columbian Mutual Life 
Assur. Soc., 161 Miss. 814, 138 So. 353; Pilot Life Insurance Co. v. Owen (C. C. A.) 
31 F.(2d) 862. The Washington and ‘Oklahoma cases cited, supra, are not i 
point for the reason that they were decided under so-called discrimination 
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statutes of those states which have no counterpart in this state. In the absence 
of such a statute, the following quotation from the Steuernagel Case, supra, 
correctly sets forth our views on this subject (322 Pa. 289, 185 A. 208, at page 
212) : 

“There may, of course, not be discrimination between policyholders of the 
same class, see Act of 1931, P. L. 904, 912, § 2, 40 P. S. § 477a, but the insured in 
this case was in the same class with all other borrowing policyholders; he was 
not in the class of nonborrowers; there is nothing to indicate that he was 
accorded different treatment than other borrowers. By borrowing, he selected 
the class. Having entered that class, he cannot demand settlement on the basis 
by which members of another class—nonborrowing members—would be entitled, 
because he took himself out of that class.” 

That the alleged discrimination is not unlawful is also demonstrated by the 
fact that, in this particular case, had the respondent seen fit to repay the loan 
as provided in the policy, she could have reinstated the policy in the class of 
nonborrowers, and thus have been entitled to term insurance in the full amount 
of the policy. Metcalf v. Metropolitan Life Ins. Co., supra. This, respondent 
did not see fit to do, and she must therefore be held bound by her own election. 

[11-13] In the instant case the trial court also awarded to the beneficiary 
$2500 by reason of the insured’s accidental death. The trial court held that 
double indemnity was payable, even though premiums were in default, and the 
policy was in effect only by reason of its nonforfeiture provisions. We are of 
the opinion that this was error. 

In the first place, the policy expressly provided that double indemnity was 
payable only in certain enumerated conditions: 1. That the death was accidental 
as defined in the policy; “2. that all premiums under said policy and this Supple- 
mentary Contract shall have been duly paid; and 3, that said policy shall not 
then be in force by virtue of any nonforfeiture provisions thereof.” The policy 
is therefore explicit that the accidental death benefit was payable only if all 
premiums had been paid and if the policy was not in force by reason of its non- 
forfeiture provisions. The theory upon which the language of the policy was 
thus disregarded was that the supplementary contract was a part of an ordinary 
life policy, and that therefore the nonforfeiture values prescribed by section 
450 applied to the aggregate amount of insurance. 

We agree with respondent that the so-called supplementary contract was part 
and parcel of a life insurance policy, but that factor alone is not decisive. The 
premium for the double indemnity addition was $2 per year, and it is a stipulated 
fact that no additional reserves were carried over year to year to meet this 
risk. This is necessarily so because the premium for accidental death takes care 
of the risk for that year, and leaves no surplus. The risk of death by accidental 
means is no greater in the later years of the policy than it is in the early years. 
There is therefore no reserve to be credited to the insured upon lapse. The 
great weight of authority is in accord with the view that double indemnity 
benefits are not carried over to nonforfeiture insurance. Inter-Southern Life 
Ins. Co. v. Omer, 238 Ky. 790, 38 S.W.(2d) 931; Johnson vy. Central Life Assur. 
oc., 187 Minn. 611, 246 N. W. 354, 91 A. L. R. 1058; Orr v. Prudential Ins. Co., 
274 Mass. 212, 174 N. E. 204, 72 A. L. R. 872; Great Southern Life Ins. Co. v. 
Jones (C. C. A.) 35 F.(2d) 122; Yarborough v. Atlantic Life Ins. Co. (C. C. A.) 
84 F.(2d) 319; Valenti v. Prudential Ins. Co. (C. C. A.) 71 F.(2d) 229. The last- 
named case is of particular importance because it distinguishes New York Life 
Ins. Co v. Rositzky (C. C. A.) 45 F.(2d) 758, relied upon by respondent. The 
reasoning and authorities cited in the above cases are convincing that the clause 
“amount of the face of the policy,” appearing in section 450, means the amount 
of the policy without including double indemnity. 

From what has been said it is obvious that respondent is entitled to but $277, 
plus interest to the date of tender. 

The findings, conclusions, and judgment are modified in accordance with 
the views herein expressed. 

As so modified the judgment is affirmed, both sides to bear their own costs 
on this appeal. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. McCASKILL. 
Supreme Court of Florida, Division A. Oct. 31, 1936. 
170 Southern Reporter (2d) 579. 
1. DIABETES. 

Whether insured, who was suffering from incurable and painful type of arth- 
ritis and from diabetes, was totally and permanently unable to perform any work or 
engage in any occupation or profession for wages, compensation, or profit, within 
disability benefit clauses of life policies, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. ATTORNEY’S FEES. 
Insured held entitled to recover attorney’s fees in action for disability benefits 


under life policies, even though insurer contested insured’s claims in good faith and 
on reasonable grounds (Comp. Gen. Laws 1927, § 6220). 


(For other cases, see Insurance, Dec. Dig. § 602.) 
5. PAYMENT OF PREMIUMS. 


Payment of premiums on life policies under protest was involuntary and could 
be recovered, where insurer had been paying disability benefits under policies and 
demanded payment of premiums threatening forfeiture of policies without comply- 
ing with provision requiring insurer to give insured opportunity to furnish due 
proof of right to continuance of benefits. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


6. ESTOPPEL. 

Whether insured, who was suffering from arthritis and diabetes, failed to follow 
proper diet and aggravated his condition so as to be estopped from claiming dis- 
ability benefits under life policies, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. DEMAND FOR PREMIUM. 

Where insurer had been paying disability benefits under life policies, demand for 
resumption of premium payments immediately after examination of insured, at 
insurer’s request, by physician engaged by insurer, held not compliance with require- 
ment of policies that insurer could not demand resumption of payments if insured 
should be unable to furnish due proof of continuance of right to benefits, as respects 
insured’s continued right to benefits. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error to Circuit Court, Jackson County; Amos Lewis, Judge. 

Action by John J. McCaskill against the Pacific Mutual Life Insurance Com- 
pany of California. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, for plaintiff in error. 

Carter & Pierce, of Marianna, and Philip D. Beall and William McChesney, 
hoth of Pensacola, for defendant in error. 

Brown, Justice. 

Two cases are involved here. By stipulation both cases were tried simultane- 
ously, the pleadings and evidence being the same except for some slight differences 
in the dates of the policies and amounts claimed thereunder. A separate verdict and 
judgment was rendered in each case. This court, upon motion of counsel for plain- 
tiff in error, ordered that the transcript of record filed under the first writ of error 
should serve as the transcript of record in the second writ of error, and that the 
second cause should be heard by the court at the same time, and that one brief by 
each party should be sufficient for both of said causes. Upon the trial in the court 
below, the record shows that the two cases were referred to as the “first case 
and the “second case.” We will here only discuss the first case, as a decision 
in that case will obviously be controlling in the second case. 


This first writ of error is from a final judgment rendered in the court below in 
favor of the plaintiff, defendant in error here, on February 5, 1935, in the sum of 
$1,299.29 damages, also $250 attorneys’ fees, and a further sum to cover the costs. 

From the allegations of the amended declaration upon which the case was tried 
it appears that on February 14, 1922, the plaintiff, John J. McCaskill, took out a 
twenty-payment life insurance policy with the defendant company. The considera- 
tion for the policy was the payment in advance of the first annual premium o! 
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$732.50 and the agreement to pay a like premium annually for twenty years or until 
the prior death of the plaintiff during that period. 

The policy, among other things, provided that: 

“Should the Insured, before attaining the age of sixty years and while this 
Policy is in full force and no premium thereon in default, become so disabled as to 
be totally and permanently unable to perform any work or engage in any occupa- 
tion or profession for wages, compensation or profit, or suffer the irrecoverable 
loss of the entire sight of both eyes, or the use of both hands or feet, or one hand 
and one foot, the Company will waive the payment of future premiums and pay the 
Insured One Hundred Fifty Dollars immediately on receipt of due proof of such 
disability or loss and a like sum on the first day of each month thereafter as long 
as the Insured shall live, and such waiver of premiums and payments to the Insured 
shall not affect any other benefits or values granted under the conditions of the 
policy, provided, however, as follows: 


“Should the Insured at any time thereafter, when required by the Company, 
(such requirement however, not to be exacted more frequently than once a year), 
be unable to furnish due proof of the continuance of his right to the foregoing 
benefits, the company will discontinue the same and require the payment of any 
premiums which may thereafter become due under the conditions of the policy, but 
no reimbursement shall be required for any premiums waived or monthly payments 
made.” 

Thereafter, in March 1933, the plaintiff, then being fifty years of age and no 
premium on the policy being in default, was afflicted with the diseases arthritis and 
diabetes, from the effects of which diseases, so it is alleged, the plaintiff then became 
and at all times since has been so disabled as to be totally and permanently unable to 
perform any work or engage in any occupation or profession for wages, compensa- 
tion, or profit. Due proof of such disability was furnished the defendant company 
before default in the payment of any premium under the policy. The defendant 
received and accepted such proof and paid the plaintiff the permanent disability 
benefits provided for in said policy until and including the installment due June 1, 
1934. On July 23, 1934, the defendant company, without calling on plaintiff for due 
proof of the continuance of his right to said disability benefits, discontinued nayment 
thereof and notified the plaintiff that it would not make further payments to plain- 
tiff of such benefits. Up to the time the suit was filed the defendant had failed to 
pay the plaintiff the monthly installments due under the policy of $150 per month, 
said installments so unpaid fallen due on July 1 and August 1, 1934. It is alleged 
that the plaintiff had been compelled to employ attorneys to bring this suit for the 
collection of said sums of money, and that the defendant had thereby become liable 
to pay the plaintiff, in addition to the aforesaid amount, a reasonable fee for the 
services of his attorneys. 

The second count of the declaration is based upon a similar life insurance policy 
containing similar provisions for permanent total disability benefits, which policy 
was issued July 13, 1923, and called for the payment of premiums in the sum of 
$655.50 per annum for twenty years. The unpaid disability benefits claimed under 
that count were $100 falling due July 1, 1934, and a like amount falling due on 
August 1, 1934. The policy sued on in this second count provided that the amount 
of the premiums to be waived in accordance with the provisions of the permanent 
total disability benefits under the policy should be $329 annually. In other respects 
the provisions of this policy are similar to those sued on in the first count, and the 
facts alleged in connection therewith are likewise substantially the same. It is 
alleged in this count that the defendant company after having paid the disability 
benefits from March, 1933, down to and including June 1, 1934, notified the plaintiff 
that they would not make any further payments of said disability benefits and 
demanded that plaintiff pay quarterly annual premium which matured under said 
policy on July 13, 1934, and refused to waive any of said premium, notifying 
plaintiff that the policy would lapse if said premium was not paid, which quarterly 
annual premium, amounting to $173.40, plaintiff paid under protest. Under the 
Provisions of the policy plaintiff had agreed to waive $82.25 of said premium, which 
sum the plaintiff claims that he is entitled to recover in this suit. 
en The third count is substantially the same in its averments as the second count, 
deing based upon a third policy issued by the defendant to the plaintiff on July 14, 
1922, in consideration of an annual premium of $616.25. This count claims two 
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disability benefits of $250 each, falling due July 1 and August 1, 1934, which the 
defendant had declined to pay. 


It is alleged in this third count that under the provisions of the policy the 
defendant agreed to waive further premiums if the plaintiff became entitled to 
permanent disability benefits, but that the defendant demanded that the plaintiff 
pay the quarterly annual premium which became due on July 14, 1934, and refused 
to waive said premium, and notified plaintiff that said policy would lapse if said 
premium was not paid, which quarterly annual payment, amounting to $163.75, the 
plaintiff paid under protest, which premium the plaintiff seeks to recover in this 
suit, 


The fourth count was a common count for $246, money had and received by 
defendant for use of plaintiff, and the bill of particulars shows that the amount 
thus sought to be recovered consisted of the amount of premiums paid by plaintiff 
under protest, as set out in the second and third counts. Plaintiff demurred to the 
said declaration as amended, filed motion for compulsory amendment thereof, 


and motion to strike bill of particulars, which were all overruled by the court. 


The defendant filed a plea that it never was indebted, as alleged, to the fourth 


count, and to each of the other counts it filed pleas denying that the plaintiff was 
totally and permanently disabled as alleged, and a further plea to so much of 
each of said counts as claimed a return of the premiums in which the defendant 
alleged that each of said premiums was paid by the plaintiff freely and voluntarily 
with full knowledge on his part of all the facts stated in his declaration, and 


without any duress on the part of the defendant. The defendant also filed an 


additional plea to so much of each count of the declaration as claimed attorneys’ 
fees, alleging that the defendant had declined the payment of the moneys claimed 
by said declaration in good faith, verily believing that under the facts attending 
and surrounding the plaintiff’s said claim the defendant was not liable to the 
plaintiff in any amount. 


To this additional plea the plaintiff demurred upon several grounds, which 
demurrer was sustained by the court. Plaintiff joined issue upon the remaining 


pleas, and on the issues as thus made up the case was tried before a jury, which 
resulted in a verdict for the plaintiff, upon which verdict the judgment herein 
above referred to was rendered. Motion for new trial was overruled and the 
defendant took this writ of error. 

The case was ably briefed and argued by counsel for both sides of this contro- 


versy, and from which it appears that the plaintiff in error is contending for a 


reversal mainly upon the following grounds: (1) That the insured was not entitled 
to recover back the amount of the premiums paid, as they were voluntary payments 
not made under duress or compulsion; (2) that the insured was not entitled to 
recover attorneys’ fees under section 6220, C. G. L., because the claims of the 
insured were contested in good faith, there being a reasonable doubt as to the 


legality and justness of insured’s alleged total and permanent disability, which 


only a full investigation, with all the facts in dispute put before the tribunal, could 


determine; and (3) that the insured had failed to prove, by a preponderance of 
the evidence, that he was totally and permanently unable to perform any work 
or engage in any occupation or profession for wages, compensation, or profit, and 
that the evidence adduced was insufficient, as a matter of law, to prove such total 


and permanent disability, as to which issue the burden of proof was upon the 
plaintiff. 


[1] Taking up these contentions in their reverse order, a careful reading of 
the record in this case convinces us that the issue made between the parties on 
this question of total and permanent disability as defined in the policy was properly 
submitted to the jury, and that the trial court committed no error in denying 
the motion for new trial, The evidence is quite voluminous and no good purpose 
would be served by summarizing or analyzing it in this opinion. We are convinced 
that it was sufficient to sustain the verdict. See Equitable Life Assurance Soc. v. 
McKeithan, 119 Fla. 486, 160 So. 883, and cases cited. The preponderance of the 
evidence tended to prove that the plaintiff had been afflicted for several years 
with an incurable and painful type of arthritis, progressive in its nature, which 
in the opinion of several reputable physicians had produced distressing effects 
upon his nervous system and unfitted him for active work of any kind. It appears 
that there is no remedy yet known for this type of arthritis, and no alleviation 
but rest, nourishment, and sunshine. The evidence also showed that plaintiff was a 
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victim of diabetes, another incurable disease, but that so far as that affliction of 
itself was concerned, it had not and would not render him unable to work so long as 
he took appropriate daily injections of insulin and used a proper diet. While 
there was some conflict in the testimony of the medical witnesses introduced by the 
plaintiff and those introduced by the defendant, the weight of such evidence pre- 
ponderated in favor of the defendant in error’s contention as set forth in his 
declaration. We would not be authorized to hold the trial court in error for 
refusing to disturb the jury’s verdict in respect to this vital question of the plain- 
tiffs “total disability” as defined in the policies. 

[2] Plaintiff in error’s contention with reference to the matter of attorney's 
fees is disposed of by the holding of this court in the case of New York Life 
Insurance Co. v. Lecks, 122 Fla. 127, 165 So. 50, 52, which case was handed down 
by this court after the trial of the instant case in the court below. We there held 
that section 6220, C. G. L., authorizing the recovery of reasonable attorney’s fees 
by a beneficiary recovering on an insurance policy, was constitutional and did not 
deny due process nor equal protection of the laws as applied to an action for a 


disability benefit under a life policy, even though the insurer’s contention that total 
disability had ceased was made in good faith and on reasonable grounds. 

The only question of any difficulty in this case is that concerning the plaintiff’s 
right to recover premiums paid under protest. 

The second and third counts of the declaration each contain an allegation that 
the defendant “notified plaintiff that said policy would lapse if said premiums were 


not paid,” and that plaintiff paid the premiums under protest. The notice from 


the defendant to the plaintiff introduced in evidence states the effect of failure to 


pay the premium, which was that “the policy and all payments thereon would 
become forfeited and void except as to the right of a surrender value, extended 
term or paid-up insurance, or as otherwise provided for in said policy or by 
statute.” Largely for this reason, the defendant in error contends that the payment 
of these premiums was involuntary, and that they are therefore recoverable.” 


(3] The general rule is that money voluntarily paid under a claim of right to 


the payment, and with knowledge of the facts by the person making the payment, 
cannot be recovered back on the ground that the claim was illegal, or that there 
was no liability to pay in the first instance. 21 R. C. L. 141. 

This general rule, together with its qualifications, has long been recognized by 
this court. Thus in the case of Jefferson County v. Hawkins, 23 Fla. 223, 2 So. 


362, 365, this court said: 


“It has been held that money voluntarily paid upon claim of right, with full 
knowledge of all the facts, cannot be recovered back merely because the party, 
at the time of payment, was ignorant, or mistook the law, as to his liability. 

“The illegality of the demand paid constitutes of itself no ground for relief, but 
there must be, in addition, some compulsion or coercion attending its assertion 
Which controls the conduct of the party making the payment. To constitute such 


compulsion or coercion as will render payment involuntary, there must be some 
actual or threatened exercise or power possessed or supposed to be possessed, by 
the party exacting or receiving the payment over the person or proprty of the party 
making the payment, from which the latter has no other means of immediate relief 
than by advancing the money. The fact that a party pays money under protest does 
not change the character of the transaction or enable him to recover it back, unless 


the payment was under duress or coercion, or where undue advantage is taken 
of his situation. The object of a protest, in such a case, is to take from the pay- 
ment its voluntary character, and thus preserve to the party a right of action to 
recover back the money. But where no such compulsion exists, or no advantage is 
taken, there is no case of its interposition. If the payment is in truth voluntary, no 
languace used on the occasion can change its character.” 

l4| Is is well settled that illegal payments involuntarily made may be recov- 
ered, provided the compulsion furnishes the motive for the payment sought to be 
recovered and proceeds from the person against whom the action is brought. In 
21 R. C. L. p. 146, the following pertinent observations occur in the text: 
_ “What shall constitute the compulsion or coercion which the law will recog- 
nize as sufficient to render (a payment), involuntary is often a question of 
difficulty. From the nature of the question no very. precise rules can be laid 
down. The very word used to describe an involuntary payment imports a pay- 
ment made against the will of the person who pays. It implies that there is some 
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fact or circumstance which overcomes the will and imposes a necessity of pay- 
ment in order to escape further ills. Ordinarily it may be said duress is that 
degree of constraint or danger either actually inflicted or threatened and 
impending, sufficient to overcome the mind and will of a person of ordinary firm- 
ness. A rule that has been frequently applied is that to constitute the coercion 
or duress which will be regarded as sufficient to make a payment involuntary, 
there must be some actual or threatened exercise of power possessed, or believed 
to be possessed, by the party exacting or receiving the payment over the person 
or property of another, for which the latter has no other means of immediate relief 
than by making the payment. Beyond these and similar statements of general 
principles, the courts have not attempted to lay down any definite and exact 
rule of universal application by which to determine whether a payment is volun- 
tary or involuntary. From the very nature of the subject, this cannot be done, 
as each case must depend somewhat upon its own peculiar facts. The real 
and ultimate fact to be determined in every case is whether or not the party 
really had a choice, and the determination of that question is for the jury.” 

Plaintiff in error cites several cases in support of the contention that these 
premium payments cannot be recovered, among them Jones v. Provident, etc., 
Assur. Soc., 147 N. C. 540, 61 S. E. 388, 25 L. R. A. (N. S.) 803; Rosenfeld v. 
Boston, etc., Ins. Co., 222 Mass. 284, 110 N. E. 304, and AStna Life Insurance Co. 
v. Thomas, 166 Miss. 53, 144 So. 50, 146 So. 134; Featherstone v. Stonewall Life 
Insurance Co., 165 Miss. 164, 147 So. 305, 306; but contends that the question 
is clearly settled in plaintiff in error’s favor by our own opinion and decision, in 
the case of New York Life Insurance Co. v. Lecks, supra. Per contra, defendant 
in error cites fully as many cases in support of his position. 

In the opinion of Mr. Presiding Justice Ellis in the Lecks Case, supra, it 
appears that the policy contained a provision waiving the payment of premiums 
if the insured became wholly and permanently disabled before he became sixty 
years of age, and the learned Justice had this to say in regard to the right of 
the insured to recover a certain premium payment under the facts of that case: 

“The company in this case paid the disability income for one year and 
eleven months. Part of that period included four months after the injured man 
had been discharged from a hospital in Washington City. The company then 
concluded from the evidence which it obtained that the insured’s total disability 
had ceased, that it was no longer bound by the policies to pay the monthly dis- 
ability allowance, and that the suspension of premium payments had ceased. 


“While the decision in the case by the jury upon the evidence submitted was 
against the company on the question of the insured’s recovery from total disability, 
the attitude of the company was most reasonable. Its judgment, from the evidence 
submitted, could not be said to have been wholly without support. It was in no 
sense arbitrary, willful, or capricious. Its future liability in the circumstances 
under the disability clauses was a justiciable question which the company had a right 
under the Constitution and laws of the state to submit to the courts for adjudication. 


“The company’s demand in the circumstances for the resumption by insured of 
premium payments cannot be said to be unreasonable, arbitrary or coercive. The 
insured would have in no wise prejudiced his position in law by refusal to pay the 
premium. His payment of the premium was therefore optional and voluntary. In 
such case the insured was not entitled to recover the insurance premium of $45.46, 
thus voluntarily paid by him to the company. See 21 R. C. L. pp. 141, 142. The 
reason for the rule is set forth in the above authority, and supported by numerous 
decisions, as follows: 

“‘The reason of the rule that money voluntarily paid with full knowledge of 
the facts can never be recovered and its propriety are quite obvious when applied 
to a case of payment on a mere demand of money unaccompanied with any power or 
authority to enforce such demand, except by suit at law. In such case if the party 
would resist an unjust demand he must do so at the threshold. The parties treat 
with each other on equal terms, and if litigation is intended by the one of. whom 
the money is demanded, it should precede payment. When the person making the 
payment can only be reached by a proceeding at law, he is bound to make his 
defense in the first instance, and he cannot postpone the litigation by paying the 
demand in silence and afterward suing to recover the amount paid. Otherwise, the 
privilege is left to him of selecting his own time and convenience for litigation, 
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delaying it, as the case may be, until the evidence on which his adversary would 
have relied to sustain his claim may be lost by the lapse of time and the many 
casualties to which human affairs are exposed.’ ” 

The defendant in error earnestly contends that where the insured in a life 
insurance contract submits proof of total and permanent disability and the policy 
provides for a waiver of premiums during the period of total and permanent dis- 
ability, and the insurance company pays monthly benefits for a time, and then with- 
out giving the insured an opportunity to “furnish due proof of the continuance of 
his right to the foregoing benefits,” as required by the policy, discontinues the pay- 
ments of the benefits and refuses to waive the premiums and demands payment of 
the premiums and threatens to forfeit the insurance policy if the premiums are not 
paid, and the insured establishes his total and permanent disability, and payments of 
the premiums under such circumstances are involuntary and are recoverable. 

Probably the strongest case cited by defendant in error in support of his position 
on this question is Still v. Equitable Life Assurance Society, 165 Tenn. 224, 54 S. 
W.(2d) 947, 949, 86 A. L. R. 382, with note at page 388 reviewing most of the cases 
on this subject. In this case suit was brought to recover monthly disability benefits 
and also the amount of two premiums paid during the period of disability after 
proof of such disability had been furnished; it being alleged that the complainant 
was forced to pay in order to prevent defendant from declaring a forfeiture of 
the policy. After suit was filed the monthly benefits were paid by the company, and 
the remaining question was whether or not the premiums could be recovered. The 
company claimed that they were voluntary payments and made with full knowledge 
of the facts. The court held that they were involuntary payments and could be 
recovered. After finding that the parties were each acting in good faith, the plain- 
tiff in claiming that his disability was total and permanent, and the defendant in 
asserting the contrary, under which circumstances the defendant declined to waive 
the premiums and the plaintiff paid them, the court, after discussing the case of 
Johnson v. Ford, 147 Tenn. 63, 245 S. W. 531, said: 

“In the case now before us the elements of fraud and bad faith on the part of 
the defendant, present and emphasized in Johnson v. Fort, are absent. However, if 
in fact the complainant had suffered total and permanent disability, and had fur- 
nished defendant with ‘due proofs’ thereof in September, 1930, the defendant’s 
refusal to waive the premium payments due in 1931 and 1932 was a breach of its 
contract and was therefore wrongful. And by this wrongful act the complainant 
was confronted with the alternative of paying the premiums when due, or by not 
doing so, assuming the risk of losing his right to continue his insurance in force 
until its maturity at his death, if he should be unsuccessful in proving his disability 
to be both total and permanent. That this was a real hazard, with the outcome 
uncertain, is inherently obvious in the nature of the issue in controversy. The 
defendant, after months of investigation, had declined to recognize liability, first in 
January, 1931, and again in January, 1932, and the question of the totality and per- 
manency of the disability was one to be determined upon probabilities, not capable 
of ascertainment with exact certainty. This uncertainty, created by defendant’s 
refusal to concede the disability and waive the premiums, was the compulsion which 
prompted and impelled the complainant to pay the two premiums, rather than risk 
his right to continue the insurance on the waiver contracted for.” 


After citing and discussing a number of cases, the Tennessee court said: 

_ “We are strongly inclined to the view that, under the facts and circumstances of 
this case as herein set out, a person of ordinary business sense and prudence 
would have weighed the consequences with the same result as did the complainant. 
The compulsion under which the payments were made is apparent to any one who 
appreciates the value of a life insurance contract. The complainant was so situated 
that, if he failed to establish the permanency of his disability, he could not hope to 
obtain other insurance. Decision could not be postponed and time was of the 
essence of the matter. The payments were necessary to preserve valuable rights, 
and, under the authorities cited, we hold they were not voluntary. This holding is, 
we think, in accord with the rules of law and equity.” 


oe EO We think the same conclusion might well be reached in this case, especially 
in view of the provisions of the policy above mentioned, which were life insurance 
policies. The insurance company in this case stopped the payments of benefits 
and demanded the payment of premiums and threatened the forfeiture of the policies 
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if the premiums were not paid without first complying with that provision of the 
insurance contract which required them to give the insured an opportunity to 
furnish due proof of his right to the continuance of the benefits before taking such 
drastic action. This provision alone, aside from some other features of the case, 
distinguishes this case from New York Life Insurance Co. v. Lecks, supra. 

It must be remembered in this connection that here the power to refuse the 
demand for payment of premiums is not by suit at law, where the insurer can 
defend against the demand, but the demand is accompanied by the power to declare 
the life insurance policy lapsed or forfeited if the insured does not pay and is unsuc- 
cessful in establishing his right to the waiver. The parties do not treat with each 
other on equal terms. If the insured refuses to pay the premium and is unsuccessful 
in establishing his right to waiver of premium, he loses, not the money demanded 
in the form of premiums, but he loses his life insurance policy. When, as stated 
in the Lecks Case, the person making the payment can only be reached by a 
proceeding at law, he is bound to make his defense in the first instance, but the situa- 
tion here does not present a case where the person making the payment can only 
be reached by a proceeding at law, for generally no suit at law is brought to 
enforce payments of life insurance premiums and the insured is not given an oppor- 
tunity to present his defense to the demand for payment in a proceeding at law. 
Furthermore, when the insured pays the premiums under protest, and immediately 
or shortly thereafter sues to recover them, the insurance company is not injured 
or embarrassed by the lapse of time, or the damage of losing the evidence upon 
which it relies to sustain its claims for the payment of premiums. The compulsion 
that prompts the payment of premiums in such a case as the one before us is the 
fact that the right to waiver depends upon a disputed question of fact, which, 
if determined against the insured, would result, if he did not pay the premiums, 
in the loss of a valuable property right contingent upon such payment, that is 
the continuance in full force of his life insurance policy. For the reasons above 
pointed out, we hold that the recovery of the premiums paid under protest, under 
the circumstances alleged in the declaration and proven by the evidence, was 
authorized and that the rulings of the trial court in that connection are free from 
reversible error. 

[6] It is contended by plaintiff in error that the evidence adduced (largely by 
cross-examination of the plaintiff) shows that plaintiff’s own indiscretions and fail- 
ure to follow a proper diet were responsible for or aggravated his condition, and 
that he had estopped himself from claiming the benefits provided for in the policies. 
The evidence adduced on this point was not very convincing, to say the least. On 
the other hand, there was abundant evidence, uncontradicted, tending strongly to 
show that the plaintiff, from the beginning of his physical troubles back in’ 1932, 
down to the time of the trial, had been to many places in this and other countries and 
had consulted and received treatment from many prominent physicians, and had 
made an earnest and determined effort to better his condition and to prevent if 
possible the further progress of the disease from which he suffered, and that he did 
not quit working until told by his physicians that he had to do so. The jury had all 
this evidence before them, and although McCaskill looked very well, and could walk 
short distances with the aid of a cane, and occasionally drove his car a few blocks 
from his home to town, and they had no evidence of his sufferings but that of him- 
self corroborated by his physicians, they saw fit to believe him, and resolved any 
doubts in this regard in favor of the plaintiff. Pain, after all, is subjective. You 
cannot see it. The credibility of witnesses is for the jury, and we would not be 
warranted in disturbing their verdict on this score. 

The reasonableness of the amount of attorney’s fees allowed by the verdict and 
judgment was also amply sustained by the testimony. 

[7] We have not overlooked the contention of plaintiff in error that the 
allegation that it had not complied with the terms of the policies, in regard to dis- 
continuance of payment of benefits and resuming the requirement of premium pay- 
ments, was not sustained by the evidence. The declaration alleged that the company 
took this action without calling on plaintiff for “due proof of the continuance ot 
his right” to said disability benefits, as required by the policy. 

There was evidence tending to prove this allegation. True it is that plaintiff 
went to Atlanta at the company’s request and submitted to an examination by 
physicians whose services were engaged by the company, and it was immediately 
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after this that the payment of disability benefits ceased and demand was made for 
the resumption of premium payments. As we see it, this was not a compliance 
with said requirement of the contract which is quoted in full in the first few 
paragraphs of this opinion. The purport of that clause of the contract, as we 
understand it, required that the insured should himself be given an opportunity to 
furnish due proof of the continuance of his right to benefits, which right had 
previously been recognized by the insurer, before such benefits should be discon- 
tinued and premium payments again required. Yet we do not question the good 
faith of the company, as the testimony of these physicians, who made this examina- 
tion for the company, as adduced on the trial of this case, especially one of them, 
was calculated to make the company’s officials seriously doubt the existence of the 
total disability which they had previously recognized. But the insured had the right 
to be given the opportunity to furnish “due proof” on that point himself before the 
company discontinued the payment of the disability benefits. 

For the reasons above pointed out, we find no error in the record which would 
warrant a reversal, and the judgment in the case designated in the transcript as the 
“first case” will accordingly be affirmed. A similar order will be entered respecting 
the judgment in the “second case”. 

Affirmed. 

Whitfield, C. J., and Davis, J., concur, 

Ellis, P. J., and Terrell and Buford, JJ., concur in the opinion and judgment. 


BROWN v. NEW YORK LIFE INS. CO. No. 25699. 
Court of Appeals of Georgia, Division No. 1. Nov. 6, 1936. 
188 Southeastern Reporter 293. 
WAIVER OF PREMIUM. 

Under policy providing for waiver of premium payments on proof of total 
disability, fact that insured could not make proof of disability because insane and 
that no one could make proof for him because ignorant of fact that he had policy 
would not keep policy in force until his death, since such proof was condition 
precedent to wavier. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error from Superior Court, Talbot County; C. F. McLaughlin, Judge. 

Suit by J. H. Brown, administrator, against the New York Life Insurance Com- 
pany. To review a judgment for defendant, plaintiff brings error. 

Affirmed. 

George Richard Jacob and Smith & Culpepper, all of Talbottom, plaintiff in 
error, 

_ Bryan, Middlebrooks & Carter and Boneau Ansley, all of Atlanta, for defendant 
in error. 
Syllabus Opinion by the Court. 

BroyLes, Chief Judge. 

___ 1. “Under the stipulation in the contract of insurance sued on, to the effect that, 
it ‘the insured shall * * * furnish proof satisfactory to the company that he has 
become totally and permanently disabled from any cause, * * * the company, on 
receipt of such proof, will by suitable endorsement of this agreement waive pay- 
ment of the premiums thereafter falling due under said policy and this agreement 
during the continuance of such disability,’ such proof was a condition precedent to 
such waiver, and the fact that because of his insanity the insured could not make 
proof, and that no one else could make such proof for him, for the reason that no 
one knew that he had such policy of insurance, did not have the effect of keeping the 
policy of insurance in force until his death more than a year from the time of such 
total disability.” (Italics ours.) Northwestern Mutual Life Ins. Co. v. Dean, 43 
Ga. \pp. 67, 157 S. E. 878; Dean v. Northwestern Mut. Life Ins. Co., 175 Ga. 321, 
165 S. E. 235, and cit.; Hipp v. Fidelity Mutual Life Ins. Co., 128 Ga. 491 (2, 3), 
497, 498, 57 S. E. 892,12 L. R. A. (N. S.) 319, and citations; Richards on Insurance 
(4th Ed.) § 358. 

_ 2. Under the preceding ruling and the facts of the instant case, the petition 
failed to set out a cause of action, and was properly dismissed on general demurrer. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 
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INTERSTATE LIFE & ACCIDENT CO. v. STONECYPHER. No. 25676. 
Court of Appeals of Georgia, Division No. 2. Nov. 7, 1936. 
188 Southeastern Reporter 294. 
1. DELIVERY. 


In suit on life policy where insured’s death occurred prior to delivery of policy, 
admission of receipt for payment of first twelve weekly premiums stating that 
insurer would be liable for death occurring prior to delivery of policy, provided 
not less than four weekly premiums were paid when application was written, held 
not error. 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 

3. PREMIUM RECEIPT. 

In suit on life policy, based not only on policy but also on so-called “receipt” 
form for premium payments made at time of application, testimony that insurer’s 
agent stated that he would send policy in and would have check back soon held not 
inadmissible on ground that policy itself was conclusive as to liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. EVIDENCE. 

In suit on life policy, testimony of insured’s father, who was beneficiary of 
policy, that insurer’s territory superintendent said that check would be available in a 
few days and that father was compelled to borrow money to fix insured’s grave 
because he did not get insurance money, held not inadmissible against objection that 
it was immaterial and irrevelant. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

6. PREMIUM RECEIPT. 


Where applicant for life policy receives receipt for premium payments providing 
that insurer will not be liable unless insured is in sound health at date of delivery 
of policy, but also that insurer will be liable if insured, while in sound health, pays 
not less than four weekly premiums at time of application and application is 
approved, insurer is liable upon compliance with such conditions, independent of 
issuance of a policy. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

7. PAYMENT OF PREMIUM. 

Whether twelve weekly premiums on life policy had been paid in advance and 
whether other conditions required for recovery on policy for death of insured 
occurring prior to delivery thereof had been complied with held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

8. ATTORNEY’S FEES. 

Whether conduct of insurer in refusing to pay life policy after delivery to it of 
receipt for premium payments and policy with proof of death or to return such 
papers justified award of damages and attorney’s fees held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Syllabus by the Court. 

1. None of the special grounds of the motion for new trial shows error. 

2. Where an authorized agent of an insurance company obtains an application 
for life insurance, and the applicant pays at the time twelve weekly premiums and 
receives from the agent, on a form provided by the company, a receipt for such 
advance payments, in which instrument it is provided that “No obligation is incurred 
by said company [the insurer] by reason of this deposit, unless and until a_ policy 
is issued upon said application, and unless at the date of delivery of said policy the 
life proposed is alive and in sound health,” but in which it is also provided that, 
“Except that if the life proposed is now in sound health and the amount paid by the 
applicant at the time the application is written is not less than four weekly premiums 
and this receipt, detached from the original application, covering said payments, 1S 
surrendered to the company, the company agrees, if the application is approved by 
the home office in [a named city], that should death occur prior to the delivery of 
this policy, it will nevertheless pay such amounts as would have been due under the 
policy if issued. No obligation is assumed by the company unless the application 
is not approved and the life proposed is now in sound health,” and where the appli- 
cant is in sound health at the time of application and the application is in fact 





Life | Interstate Life & Accident Co. v. Stonecypher 527 


approved by the company’s home office, and the applicant pays to the agent of the 
company as many as four weekly premiums in advance, and where thereafter the 
insured dies, and the receipt, detached from the original application, is surrendered 
to the company, the company is liable for the amount of the insurance contracted 
for, whether or not a policy is issued or delivered. 

(a) Under the evidence, the jury was authorized to find that all of the require- 
ments to entitle the plaintiff to recover under the above ruling had been complied 
with. 

(b) Under the evidence, the jury was authorized to find that the conduct of 
the defendant was such as to entitle the plaintiff to damages and attorney’s fees. 

3. The court did not err in overruling the motion for new trial. 

Error from Superior Court, Stephens County; B. P. Gaillard, Jr., Judge. 

Suit by J. E. Stonecypher against the Interstate Life & Accident Company. 
To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Owen & Gross, of Toccoa, for plaintiff in error. 

Wheeler & Kenyon, of Gainesville, and B. F. Davis, of Toccoa, for defendant 
in error. 

Sutton, Judge. 

John E. Stonecypher filed suit against Interstate Life & Accident Company in 
which he alleged that on July 12, 1934, the defendant solicited and obtained an 
application for insurance on the life of his daughter, Mrs. Maye Patterson, in the 
amount of $345, its agent collecting from petitioner, at the time, the sum of $3 
as the payment of the first twelve weekly. premiums and issuing the defendant’s 
regular receipt in which was stated the purpose of the payment, a copy of which 
receipt was attached to the petition as Exhibit A and made a part thereof, and 
reading: “The Interstate Life & Accident Co., Chattanooga, Tenn. Incorporated 
under the laws of the State of Tennessee. Received of John E. Stonecypher $3.00 
for a deposit of ——-— weekly premiums on account of application for insurance 
in the Interstate Life & Accident Company made this date. If the application is 
accepted and a policy issued, this sum will be applied toward payment of the 
premiums thereon. If application is rejected the amount will be returned to the 
applicant. No obligation is incurred by said company by reason of this deposit, 
unless and until a policy is issued upon said application, and unless at the date of 
delivery of said policy the life proposed is alive and in sound health. Except that 
if the life proposed is now in sound health and the amount paid .by the applicant 
at the time the application is written is not less than four weekly premiums and 
this receipt, detached from the original application, covering said payments, is sur- 
rendered to the company, the company agrees, if the. application is approved by 
the home office in Chattanooga, Tennessee, that should death occur prior to the 
delivery of this policy, it will nevertheless pay such amounts as would have been 
due under the policy if issued. No obligation is assumed by the Company unless 
the application is so approved and the life proposed is now in sound health. G. A. 
Brown, agent.” 

It was further alleged that at the time of the application Maye Patterson was in 
sound health; that the application was approved by the home office of the defendant 
in Chattanooga, Tennessee, and that on July 23, 1934, it issued its policy No. F 
2486946 upon the said life in the amount of $345, naming John E. Patterson as the 
beneficiary therein, a copy of the policy being attached to the petition as Exhibit B 
and made a part thereof; that the naming of John E. Patterson as the beneficiary 
was a clerical mistake, the intention of all parties being that the plaintiff should be 
the beneficiary; that on July 26, 1934, Maye Patterson died, and that subsequently 
the said policy was delivered to the plaintiff, who was informed that payment 
thereof would be made as soon as proper proof of loss was furnished; that on 
August 4, 1934, proper proof of the death of the insured was submitted to the 
defendant, who obtained from the plaintiff the original receipt for $3, the same, 
detached from the original application, being surrendered with the understanding 
and definite statement by the defendant that the amount of the policy would be paid 
ina few days; that thereafter, from time to time, the plaintiff made written demands 
on defendant for payment, offering to furnish any further information desired, and 
that on September 20, 1934, the defendant declined to make payment; that subse- 
quently the plaintiff, through his attorneys, made additional demands for payment, 
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the last being on October 4, 1934, but that the defendant still refused to make pay- 
ment; that, acting upon the promise of defendant, when the original receipt was 
surrendered, that it would make payment within a few days, the plaintiff incurred 
substantial indebtedness in placing monuments and protectors at the grave of the 
insured, and for that reason the defendant is estopped to deny the indebtedness to 
the plaintiff; that the defendant accepted the proof of death of the insured as satis- 
factory, waived further proof or information, and that its refusal to make payment 
was and is in bad faith; that such conduct has caused the plaintiff to go to the 
expense of employing counsel and making expensive investigations with reference 
to his claim, and that by reason thereof the defendant is indebted to him in the 
further sum of 25 per cent. damages on the claim and also $250 as attorney’s fees, 
The prayers were that paragraph 6 of the policy be reformed so as to substitute 
the name of the plaintiff as beneficiary instead of that of John E. Patterson; that 
the plaintiff have judgment against the defendant for $345, plus interest from 
August 4, 1934, with 25 per cent. damages and $250 attorney’s fees. The defendant 
filed an answer admitting that the insurance application was submitted to it, and 
that it was approved at its home office; that the insured died on July 26, 1934; that 
proof of death was submitted on August 4, 1934; that it received letters from the 
plaintiff’s attorneys demanding payment under the policy, and that it refused to pay. 
It denied that it was acting in bad faith, denied that it issued to the plaintiff the $3 
receipt in question or that it ever received such sum; denied that the insured was 
in sound health at the time of her application; denied that the policy was delivered 
to the plaintiff and that he was informed that the policy would be paid as soon as 
proper proof of death be made; denied that it was indebted to the plaintiff or that 
it accepted the premium and was estopped to deny liability. For further answer 
the defendant alleged that the policy was void because the applicant willfully con- 
cealed material facts in connection with the application for insurance; that she died 
of pulmonary embolism, a disease that coulc not possibly have formed since the 
date of the application, and that the policy is void because it provides that “This 
policy shall not take effect unless on the date and delivery hereof the insured is 
alive and in sound health,” and that on the date of the delivery of the policy and 
seven days before the issuance of same she was taken to a hospital suffering from 
the disease from which she died and could not possibly have been in sound health; 
that under the terms of the policy “No person except the president, secretary or 
assistant secretary has the power to modify, or, in the event of lapse to reinstate 
this policy, or to extend the time of payment of a premium. No agent has power 
on behalf of the company to waive any forfeiture, or to bind the company by making 
any promise, or by making or receiving any representations or information”; that 
the defendant is not indebted to the plaintiff in excess 6f the premiums paid, and 
that such amount had been tendered prior to the institution of the suit, and that 
it makes a continuing offer of same and pays it into the registry of the court in full 
satisfaction of all claims under the said policy. 

On the trial the following documents were introduced in evidence: The applica- 
tion of Maye Patterson under date of July 12, 1934, it not having been attached to or 
made a part of the policy; the certificate attached to same, signed by G. A. Brown, 
agent, that from personal appearance and his investigation the age of the applicant 
was 36 years and that he considered the risk good: the receipt for $3 signed by the 
agent Brown and which was set out in the statement of facts above; the medical 
examiner’s report in which he stated that the applicant appeared to be in good health 
and that the risk was first class; the insurance policy issued as of July 23, 1934, 
in which it was provided that it would not take effect “unless on the date and deliv- 
ery hereof the insured is alive and in sound health;” and providing that no person 
except certain named officers of the company had the power to modify, or, in event 
of lapse, to reinstate, the policy or extend the time of payment of a premium, that 
no agent had the power on behalf of the company to waive any forfeiture or to bind 
the company by making any promise or by making or receiving any representation or 
information; the claimant’s statement under date of August 4, 1934; the physicians 
statement that the insured died from pulmonary embolism, resulting from septic 
infection following an operation for abscess between walls of vagina and rectum, 
duration seven days; that she was not afflicted with any deformity or chronic disease 
and that he visited her frst on July 16, 1934, and that she died on July 26, 1934, 
in a hospital at Royston, Ga. 
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There was also introduced policyholder’s receipt book with certain entries of 
payment and signature of the agent Brown; copy of letter from the plaintiff’s coun- 
sel, B. F. Davis, to the defendant under date of September 22, 1934, demanding 
payment and notifying defendant that in the event of suit 25 per cent. damages and 
attorney's fees would be claimed; copy of letter from the defendant to its district 
manager at Athens, Ga., dated September 22, 1934, forwarding the letter with 
instructions that it be turned over to defendant’s counsel for attention; copy of 
letter from plaintiff's counsel, Wheeler & Kenyon, to same effect as letter from 
counsel B. F. Davis; a photograph of the insured. 

The plaintiff testified that he paid to and received a receipt for $3 from the agent 
Brown at the time the insured made application for insurance, the same covering 12 
weeks’ premiums paid in advance; that at the time she was in good health but took 
sick on July 15, 1934, was taken to Dr. Brown’s hospital at Royston on July 16, 
1934, and died on July 26, 1934; that prior thereto she had always been in sound 
health, worked all summer helping in making a crop, and hoeing, cooking, and 
working like women do on a farm; that she was in the yard sweeping when the 
agent took her application; that she ate and slept normally; that the picture of her 
was taken a few days before she took out the insurance; that the day after he took 
his daughter from the hospital Brown had the policy for him but he told Brown he 
was in no shape to take it then and Brown said he would deliver it the following 
day; that Brown knew when he delivered the policy that the insured was dead and 
buried; that Brown, after delivering the policy, said he would take it up with the 
district manager, Mr. Westmoreland, and gave him a receipt for the policy and said 
he would have a him a check in a day or two; that later he turned over to Mr. 
Westmoreland the $3 receipt at his request and that he said he would have him a 
check inside of 8 days; that later Mr. Hill, the manager at Athens, Ga., offered 
him the $3 back which witness declined to accept, and then asked for the $3 receipt 
and policy, was refused, and then plaintiff employed counsel; that, after West- 
moreland’s promises to have him a check in a few days, he bought a marker for 
his daughter’s grave, had a concrete wall built around it, bought gravel, but did 
not get the insurance money and had to borrow money to pay for his cemetery 
expense, a total of $500 or $600; and that he would not have gone to the expense 
except for the promises made him. 

G. A. Brown, the agent testified substantially as to the facts given in evidence 
by the plaintiff as to the application and payment of 12 weeks’ premiums and issu- 
ing the receipt therefor; that he had known the insured for some time and that 
the picture of her represented a likeness of her on that day; that the plaintiff was to 
be named beneficiary, but by mistake the name of John E. Patterson was used; that 
Mrs. Patterson appeared to be in good health, looked healthy, and he didn’t see 
anything wrong with her and never heard of her having any sickness of any conse- 
quence; that Dr. Heller told him she was a good risk, that he is a good doctor and 
reputable, and he had known him about 5 years; that the $3 was sent in with the 
week’s report following the week’s report with which he sent the application; that 
in the premium receipt book he put the amount paid; that when he issued the receipt 
for $3 that put the policy in force; that when he delivered the policy to the plaintiff 
he knew the insured was dead and buried; that he prepared the proof of death and 
sent it in to the general manager, after being instructed by Mr. Westmoreland to 
make up the proof; that Mrs. Patterson was in the yard when he obtained the 
application; that he received the policy from the company on July 23, 1934, and 
that the company did not tell him not to deliver it; that the plaintiff was not avail- 
able when he went to deliver the policy on July 23, 1934, and that is why he didn’t 
leave it then, because it was his policy; that he had it in his hands for him and had 
it 3 days before the death of the insured. 

John H. Davis, an attorney, testified that under the facts of the case $150 to 
$200 would be reasonable attorney’s fees. 

T. C. Burton, an attorney, testified that in his opinion $150 would be reasonable 
attorney's fees. 

B. F. Davis testified that he was employed by the plaintiff and had some cor- 
respondence with the defendant about returning the receipt and the policy, but did 
not succeed in getting them until about November 6, 1934, when, he thinks, they 
Were turned over to him by defendant’s counsel. ‘ 

R. G. Hill, district manager for the defendant, testified that he tendered back 
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the $3 to the plaintiff because the insured was not in sound health at the time the 
policy was taken out; that he did not promise the plaintiff that the company would 
pay the claim; that the receipt looked like Agent Brown’s signature; that it is to the 
company’s benefit to have as much as possible paid in advance; that he turned over 
the whole file, including receipt and policy, to the company’s attorneys; that the 
policy, dated July 23, 1934, was probably issued in Chattanooga 4 or 5 days before 
that date, about July 18 or 19, could not have been issued before the 15th; that the 
Athens cashier approved the receipt and the application, and that it went to the 
home office; that in the agent’s collecting book there is no entry made for a collec- 
tion on the policy; that when the Athens cashier approves the application she has 
nothing to do with the premium. 

G. S. Westmoreland testified that he is superintendent for the defendant, did 
not promise the plaintiff anything about the payment of the policy; that there is no 
record of the premium having been collected from the plaintiff or the insured in 


any of the books that he has examined; that the signature on the $3 receipt is 


that of the agent Brown. R. G. Hill, recalled, testified that he tendered $3 to the 
plaintiff, and that the application was not attached to the policy when delivered; 
that the collection of $3 is not entered on Brown’s book or on the company’s 
records. 

Dr. Bruce Shaeffer testified that an abscess between the walls of the vagina and 
rectum commonly comes from some poisonous condition in the lower bowels, can 


be either fistula or a pilo cyst, and that the length of time it takes such a condition 
to localize varies, from the onset, from one week to ten days; that an abscess can 
be formed from a number of causes, and that one cause is trauma, which is any- 
thing that punctures through the skin, a lick or stab or blow, and that punctures 
the skin and patients usually set up inflammation; that it may happen anywhere 
on the body or inside the body and, when poisonous matter sets up in a traumatic 
condition, then a flesh inflammation is set up on the patient and gathers pus very 
rapidly; that around the rectum you are likely to have more poisonous matter than 
anywhere else in the body, and, if a trauma occurs near the rectum with the 
poisonous condition attendant, that portion of the body will set up an abscess very 
quickly, might become acute very quickly, and might cause pain in 24 hours, could 
arise in 18 hours. 

John E. Stonecypher, the plaintiff, recalled, testified that he saw agent Brown 
every day during the time his daughter was in the hospital and asked witness about 
her condition and was informed, and that he knew all about her condition on July 
20, 23, and 25. E 
_ _It was agreed between the parties that the beneficiary was intended to be John 
EK. Stonecypher instead of John E, Patterson, and that the contract be so reformed. 


er > > ae ; . ; 
he jury found for the plaintiff $345 with $15.61 interest, damages 10 per cent. 
$34.50, and attorney’s fees of $150, and cost. The defendant filed a motion for new 
trial on the general grounds and on several special grounds which are discussed 
hereinafter. The court overruled the motion and the defendant excepted. 

; [1] 1. The first special ground complains that the court erred in admitting in 
evidence the $3 receipt form signed by the agent Brown. In the view we take of 
the case, the evidence was very pertinent and admissible. Properly construed, the 
petition set out a cause of action on a contract of insurance which is based, not 
merely on the policy which was issued subsequently to the application, but also on 
the so-called “receipt” form. It is not disputed that the instrument signed by the 
agent Brown is the one regularly employed by the defendant in seeking insurance 
contracts through its authorized agents. It will be observed that under that instru- 
ment it is intended that the amount of the initial premium paid by the applicant for 
insurance be therein stated, but it also serves another contractual purpose. It pro- 
vides for either of two possibilities, One is that “no obligation is incurred by said 
company by reason of this deposit, unless and until a policy is issued upon said 
application, and unless at the date of the delivery of the policy the life proposed is 
alive and in sound health.” But it also provides that: “Except that if the life pro- 
posed is now in sound health and the amount paid by the applicant at the time the 
application is written ts not less than four weekly premiums and the receipt, 
detached from the original application covering said payments, is surrendered to the 
company, the company agrees, if the application is approved by the home office in 


Chattanooga, Tennessee, that should death occur prior to the delivery of this policy. 
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it will nevertheless pay such amounts as would have been due under the policy if 
issued. No obligation is assumed by the company unless the application is so 
approved and the life proposed is now in sound health.” (Italics ours.) In other 
words, under the first provision, where less than four weekly premiums are paid 
in advance, no obligation is undertaken by the company until a policy is issued, 
etc. but under the second provision the company binds itself, upon the conditions 
named, and even though no policy is issued, to pay such amounts as would be due 
under a policy if issued. Under the last provision, therefore, questions as to 
delivery of the policy and as to change of condition of the health of the insured 
are eliminated. It was pertinent, therefore, for the plaintiff to show by the instru- 
ment that he had paid as many as four weekly premiums at the time of the 
application, and to show by the same paper what obligation was assumed by the 
insurance company through its authorized agent. — oe 

[2] The second special ground complains of the admission in evidence of a 
photograph of the insured, According to the testimony of the plaintiff, the picture 
was taken only a few days before she was taken ill, and the agent Brown testified 
that it was a good likeness of her at the time of her application. He also testified 
that she appeared to be in good health at the time, and we think the photograph 
was admissible for what it might be worth to the jury in connection with the 
nature of her subsequent illness at the hospital and the contention of the defendant 
that she practiced fraud upon it in representing that she was in good health. 

[3] The third special ground complains that the court erred in admitting the 
testimony of the plaintiff that the agent Brown said he would send the policy in, 
and that he would have a check back in a day or two, the ground of the objection 
being that “the policy itself is the contract sued on and will show the liability under 
the policy, and anything that Mr. Brown said would not affect the policy and would 
not bind the company.” As shown in the discussion of the first special ground, the 
plaintiff's right to recover, if any, is not limited to the conditions in the policy, and 
the quoted testimony was not inadmissible for the reason assigned. 

[4] The fourth special ground complains that the court erred in admitting the 

; ; raster ; . ; 
testimony of the plaintiff that: “After my daughter died I went to see Mr. West- 
moreland |territory superintendent of the company] and he told me that he would 
have a check there in the next few days and I went ahead and bought a marker for 
her grave and had a concrete wall built around her grave and bought some gravel 
and I didn’t get the insurance money and I had to borrow the money to pay for it. 
I spent more than the amount of this policy fixing up my daughter’s grave,” the 
ground of the objection being that it was “immaterial and irrelevant.” The evidence 
was not inadmissible against the objection that it was “immaterial and irrelevant.” 
Moreover, it has heen held that an objection of this kind is too general to present 
anything for consideration. Scott v. State, 46 Ga. App. 213 (3), 167 S. E. 210. See, 
also, Hayes v. State, 36 Ga. App. 668 (le), 137 S. E. 860: Guaranty Life Ins. Co. 
v. Primo, 37 Ga. App. 472, 474, 140 S. E. 780; Farley v. Servwell Corporation, 39 
Ga. App. 93 (2), 146 S. E. 323; York v. State, 42 Ga. App. 453 (30), 156 S. E. 733: 
Gordon v. Gilmore, 141 Ga. 347 (2a), 80 S. E. 1007; Richardson v. State, 141 Ga. 
782 (2), 82 S. E. 134; Kirkland v. Ferris, 145 Ga. 93 (4), 88 S. E. 680. 

__ 15] The fifth special ground complains that the court erred in charging the jury, 
in effect, that if the agent of the company, or the company through its agent, knew 
of the unsound health of the insured under the policy, and delivered the policy or 
accepted the policy, the company would be held to have waived the provision of the 
policy requiring that the insured be in sound health at the date of the delivery of 
the policy; that the receipt by an agent of a policy from his company, to be uncon- 
ditionally delivered by him to the applicant, is in law tantamount to delivery to the 
insured, although the agent never parts with possession of the policy, and although 
its delivery is by contract made essential to its validity; that, if the jury believed that 
at the delivery of the policy the agent knew of the unsound health of the insured or 
that she was dead, the delivery would amount to a waiver of the provisions of the 
policy and the company would be bound by the act of the agent. It is contended that 


the court erred in so charging the jury in that he omitted to charge fully as to what 
in law constitutes waiver, and failed to cover the substantial issues made by the 


Pleadings and the evidence, and that the court should have charged the jury fully 
as to waiver, without a written request therefor, Whether or not the court cor- 
rectly charged the jury in the respect named, the defendant cannot be said to have 
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been harmed, inasmuch as the plaintiff, as shown by the evidence, had paid more than 
four weekly premiums, the application had been accepted by the company, and his 
right to recover is independent of the issuance or delivery of the policy or of the 
unsound condition of the insured at such time. 

The sixth special ground complains that the verdict and judgment in awarding 
damages were contrary to the evidence, in that movant had a valid and legal defense 
to the suit and was entitled to come into court and defend; that the verdict and 
judgment are without evidence to support them and strongly against the weight of 
the evidence and contrary to law and the principles of justice and equity. 

The seventh special ground complains that the award of attorney's fees is con- 
trary to the evidence, in that movant had a valid and legal defense to the suit, and 
is not liable for damages and attorney’s fees, and that the verdict and judgment are 
decidedly and strongly against the weight of the evidence. It is true that a jury can- 
not legally award such damages and attorney’s fees capriciously, but we think the 
evidence made an issue for the jury and that it cannot be said that the verdict in 
such respects was not authorized. It appears from the evidence that the receipt 
and policy were delivered early in August, 1934, and that they were submitted with 
the proof of death to the home office of the defendant, that payment was refused, 
that it was necessary to employ counsel to obtain the papers back, and that the 
were not returned to the plaintiff through its counsel until November 6, 1934. 
There was testimony that $150 to $200 would be reasonable attorney’s fees. 

[6-8] 2. As to the general grounds, the following applies: As shown in the dis- 
cussion under the special grounds, the present suit is based on a contract of insur- 
ance evidenced by the receipt form issued by the authorized agent of the defendant. 
Under that instrument, the company, in the event of advance payment of not less 
than four weekly premiums, the applicant being at the time in sound health and 
the application being accepted at the home office of the company, and, after the 
death of the insured, the receipt form, detached from the original application 
(which is not attached to or made a part of the policy to be issued upon conditions 
named in the “receipt”), being surrendered to the company, is liable for the amount 
of insurance contracted for, independent of the issuance or delivery of a policy. It 
was admitted in the answer of the defendant that the application had been received 
and approved at the home office. It was agreed that the intended beneficiary is the 
plaintiff. The jury was authorized to find that twelve weekly premiums had been 
paid in advance, and that all of the conditions applying when such payment is made 
had been complied with. It was also a jury question as to whether or not the con- 
duct of the defendant was such as to justify the award of damages and attorney’s 
- fees. The evidence was sufficient to support the verdict of the jury in all of its 

findings. 
3. The court did not err in overruling the motion for a new trial. 
Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 


WASHINGTON NAT. INS. CO. v. CRAWFORD. No. 25647. 
Court of Appeals of Georgia, Division No. 1, Nov. 14, 1936. 
188 Southeastern Reporter 366. 
EVIDENCE. 
Evidence held to support judgment for accidental death benefits under life 
policy on ground that death of insured resulted directly and independently of other 
causes from bodily injuries sustained while policy was in force through external, 
violent, and accidental means as required by policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 
Action by John Crawford against the Washington National Insurance Company. 
To review a judgment of the superior court overruling the defendant’s certiorari, 
and to review a judgment for the plaintiff, entered in the municipal court of 
Atlanta, the defendant brings error. 
Affirmed. 
Bryan, Middlebrooks & Carter, of Atlanta, for plaintiff in error. 
G. N. Bynum, of Atlanta, for defendant in error. 
Syllabus Opinion by the Court. 
Broyries, Chief Judge. 
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This was a suit in the municipal court of Atlanta on a policy of life insurance, 
but only the provisions thereof as to accidental death were involved. The evidence, 


while conflicting, amply authorized the jury to find that the death of the insured 
resulted directly, and independently of all other causes, from bodily injury sustained 
while the policy was in force, through external, violent, and accidental means, as 
required by the provisions of the policy. The verdict in favor of the plaintiff for 
$200 was supported by the evidence; and the judge of the superior court did not 
err in overruling the defendant’s certiorari, none of the assignments of error 
therein being meritorious. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 


BANKERS HEALTH & LIFE INS. CO. v. SMITH. No. 25680. 
Court of Appeals of Georgia, Division No. 2. Nov. 14, 1936. 
188 Southeastern Reporter 463. 
ACCIDENT. 

Death of insured from pneumonia contracted after having lain for several hours 
unconscious alongside of road on cold damp night after being struck by automobile 
held within double indemnity provision of life policy covering accidental death, 
where not caused directly or indirectly by disease, since intervention of pneumonia, 
having been directly caused by accident, did not break proximate causal con- 
nection between accident and death. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. 

Where a policy insures against death “as a result of bodily injuries sustained 
solely through violent, external-and accidental means,” and provides that no acci- 
dental death benefit will be paid if the death of the insured “is caused or contributed 
to, directly or indirectly, or wholly or partially, by disease,” this latter provision of 
the policy must be construed as denying liability for a death resulting from accident 
only where the disease proximately contributes to or causes the death. Liability is 
not denied under this clause of the policy where the accidental injury is the direct 
cause of the disease which afterwards caused the death. The intervention of the 
disease between the injury and the death, where the disease is directly caused by 
the injury, does not break the proximately causal connection between the injury and 
the death. 


Error from City Court of Louisville; R. G. Price, Judge. 
Suit by Anna Smith against the Bankers Health & Life Insurance Company. 


To review a judgment for plaintiff, defendant brings error. 
Affirmed. 


Mrs. Anna Smith, the beneficiary in a life insurance policy issued to her son, 
Eugene Brown, brought suit against the Bankers Health & Life Insurance Company 
to recover $231 alleged in the petition to be due the plaintiff as double indemnity for 
the death of the insured “as a result of bodily injuries sustained solely through 
violent, external and accidental means,” the insurance company having paid the 
amount of $231, the face value of the policy for the death of the insured, without 
prejudice. The petition further alleged that the insured came to his death as a 
result of having been run over by an automobile or motor truck near Bartow, 
Georgia, late on a cold, damp night, that the insured was knocked unconscious and 
thrown in a ditch to the side of the road where he remained for several hours 
until discovered and taken to a hospital where he later developed pneumonia 
from which he died within a few days, that immediately prior to the accident the 
insured was free from all disease; that, as a result of the accident, he suffered a 
compound communited fracture of the left femur, that the insured’s contracting 
pneumonia and his subsequent death therefrom were solely the result of exposure, 
and traumatism brought about by the accident, and that the plaintiff, having com- 
plied with all the conditions of the policy, was entitled to judgment against the 
insurance company. A copy of the policy was attached to the petition. It appears 
trom it that the company would be relieved from liability for the payment of double 
indemnity for accidental death if the death of the insured “is caused or contributed 
to, directly or indirectly, or wholly or partially, by disease.’ The company 
demurred to the petition generally on the ground that it failed to set out a cause of 
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action. The court overruled the demurrer, and the case comes to this court on 
exceptions to that judgment. 


Turpin & Lane, of Macon, for plaintiff in error. 

Herschel E. Smith, of Louisville, for defendant in error. 

STEPHENS, Judge (after stating the foregoing facts). 

It is contended by the insurance company that it appears from the petition that 
the death of the insured was caused or contributed to by pneumonia, which is a dis- 
ease, and that as the policy prevents a recovery where the death is caused by, or is 
contributed to, either wholly or partially by disease, there appears no right of 
recovery. From the allegations in the petition, it appears that the insured, the 
person injured, was entirely well and free from disease, at the time of the accident, 
and that the pneumonia, which was the immediate cause of his death, was the direct 
and proximate result of the accident. The disease itself, just as the compound 
fracture of the femur, was the direct result of the accident. Where a disease is 
the direct result of an accident, the death which results from the disease is the 
direct and proximate result of the accident. Had the injured person been instantly 
killed, his death would have been directly and proximately caused by the accident. 
The mere fact that the accident did not directly and immediately cause the death, 
but directly caused the disease, pneumonia, which caused the death, does not 
necessarily break the causal connection between the accident and the death. Other- 
wise the death of the insured would have to occur instantly or immediately after the 
accident. It is hardly conceivable that a death occurring at an appreciable interval 
of time after the accident would not in some manner be contributed to by a disease. 
In Freeman v. Mercantile Mutual Accident Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 
L. R. A. 753, in construing a provision in an insurance policy against death by acci- 
dent, that there could be no liability where death “occurs in consequence of disease,” 
it was held that this provision of the policy did not prevent a recovery where the 
disease which caused the death was the direct and proximate result of the accident. 
In that case it appears that the insured died of peritonitis which was induced by a 
fall. The court stated: “The principal question in the case is, what kind of cause is 
to be deemed ‘proximate,’ within the meaning of the policy? Where different forces 
and conditions concur in producing a result, it is often difficult to determine which 
is properly to be considered the cause, and in dealing with such cases the maxim, 
‘Causa proxima non remota spectatur,’ is applied. But this does not mean that the 
cause or condition which is nearest in time or space to the result is necessarily to 
be deemed the proximate cause. It means that the law will not go further back 
in the line of causation than to find the active, efficient, procuring cause, of which 
the event under consideration is a natural and probable consequence, in view of 
the existing circumstances and conditions. The law does not consider the cause of 
causes beyond seeking the efficient, predominant cause, which, following it no fur- 
ther than those consequences that might have been anticipated as not unlikely to 
result from it, has produced the effect. An injury which might naturally produce 
death in a person of a certain temperament or state of health is the cause of his 
death, if he dies by reason of it, even if he would not have died if his temperament 
or previous health had been different; and this is so as well when death comes 
through the medium of a disease directly induced by the injury as when the injury 
immediately interrupts the vital processes.” See, also, Massachusetts Protective 
Ass’n v. Lewis (C. C. A.) 72 F.(2d) 952. 

Under the criminal law, the person who inflicted the accidental injury could, in 
so far as the disease is a factor, have been convicted of murder. The intervention of 
the disease would not have broken the causal connection between the original act 
which caused the injury and the insured’s death. See Clements v. State, 141 Ga. 
667, 81 S. E. 1117, where it was held: “If one willfully and with malice aforethought 
unlawfully shoot another with a pistol, inflicting a wound which, though not 
necessarily mortal, is the primary cause of a disease which brings about the death 
of the wounded person, he is guilty of murder.” This provision of the policy 
which denies liability where the accidental death of the insured “is caused or 
contributed to, directly or indirectly, or wholly or partially, by disease,” must be 
construed as denying liability only where the disease proximately contributes 
to or causes the death. Liability is not denied under this clause of the policy where 
the accidental injury is the direct cause of the disease which afterwards caused the 
death. The intervention of the disease between the injury and the death, where 
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the disease is directly caused by the injury, does not break the proximately causal 
connection between the injury and the death. 

From the allegations of the petition in the case now before the court, it appears 
that the proximate cause of the death of the insured was not pneumonia, but the 
accident which brought about the insured’s exposure to the weather and which 
caused the traumatic condition which produced the pneumonia. If the accident was 
the proximate cause of the insured’s death, pneumonia did not cause the death, or 
contribute to the death, in the sense of the provision in the policy which prevents 
liability if the death of the insured, which results from an accident, “is caused or 
contributed to” by disease. 

The petition set out a cause of action, and the court did not err in overruling 
the demurrer. 

Judgment affirmed. 

Sutton, J., concurs. 

Jenkins, P. J., concurs in the judgment. 


PANKEY v. FEDERAL LIFE INS. CO. Gen. No. 38416. 

Appellate Court of Illinois. Third Division. First District. Nov. 4, 1936. 

Rehearing Denied Nov. 27, 1936. 
4 Northeastern Reporter (2d) 642. 
1. RENEWAL COMMISSIONS. 

In insurance agent’s action for renewal commissions accruing after termination 
of agency, evidence held to sustain jury’s finding that agent had attempted to switch 
policyholders from defendant insurer to other insurers in violation of contract. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

2. AGENCY CONTRACT. 

Where insurance agency contract provided that if agent should switch, or 
attempt to switch, policyholders, contract should immediately terminate and all 
commissions accrued or to accrue thereunder should be forfeited to insurer, agent 
attempting to switch policyholders after termination of agency contract could not 
recover renewal commissions. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Appeal from Circuit Court, Cook County; J. F. Sheehan, Judge. 

Suit by M. J. Pankey against the Federal Life Insurance Company. Judgment 
for defendants, and plaintiffs appeals. 

\ffirmed. 

Stebbins, McKinley & Price, of Chicago, for appellant. 

Eckert & Peterson, of Chicago (Tom Leeming, of Chicago, of counsel), for 
appellee 

Hau, Justice. 

Plaintiff brought suit against defendant in the circuit court of Cook county to 
recover certain commissions, claimed to be due plaintiff under the terms of a con- 
tract entered into between plaintiff and defendant. A jury trial was had, resulting 
in a verdict for defendant, and judgment was entered against plaintiff for costs. 
This is an appeal from that judgment. 

On October 1, 1929, a contract was entered into between the Federal Life 
Insurance Company defendant, as first party, and M. J. Pankey, plaintiff, as sec- 
ond party, by the terms of which the defendant company employed plaintiff “as its 
agent for the purpose of procuring and effecting applications for insurance on the 
lives of individuals that shall be satisfactory to said company, and performing such 
other duties in connection therewith as may be required by the said company.” 
The contract contains many provisions as to the services to be rendered by plaintiff 
to defendant company, and as to commissions agreed to be paid to plaintiff on 
account of such services. Article C of this contract is as follows: “It is agreed 
that said second party shall be allowed Ten Renewal Commissions of five per centum 
(5%) each on all Cash Renewal Premiums paid to the Company in accordance 
with its rules and requirements, on policies produced by him and his sub-agents, 
provided the said policies remain so long in force.” 

Plaintiff severed his relations with defendant. and defendant in its brief admits 
that under this clause, if plaintiff had not violated his contract, he would be entitled 
to certain renewal commissions after the termination of his contract, and that cer- 
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tain of them were paid to him by defendant after such termination. Defendant 
contends, however, that plaintiff forfeited his right to receive further commissions 
because of his violation of the terms of the contract upon which such right is 
based, by switching and attempting to switch policy holders in defendant company 
to another company. The provision of the contract claimed to have been violated 
by plaintiff is as follows: 

“It is expressly understood and agreed that should the second party withhold 
any money due the Company as shown by its books, or refuse to turn over to the 
Company, or its duly authorized representative, any books, papers or property of 
the Company which may have come into the hands of second party as custodian or 
otherwise, or should he switch or attempt to switch any policyholder or agent of the 
Company, then and in such event this contract shall immediately terminate without 
notice and all commissions, accrued or to accrue hereunder, shall be forfeited to the 
Company.” (Italics ours). 

Prior to the execution of the contract by the parties, plaintiff received a 
letter from defendant company, the terms of which were accepted by plaintiff on the 
face thereof, as shown by the document received in evidence in the trial. It is as 
follows: 


“Mr. M. J. Pankey, 
“Chicago, II. 
“Re: Renewal Commissions 

Life Contract dated October Ist, 1929. 
“Dear Mr. Pankey: 

“Tt is understood that the renewal commissions called for under this contract are 
to be paid to you in the event of your resignation, or the cancellation of this contract 
by the company for any reason except cause, or to your estate in the event of 
your death. (Italics ours). 


“Chicago, Sept. 20, 1929, 


“Yours very truly, 
“Federal Life Insurance Company 
“George Barmore, Vice President. 
“Accepted: M. J. Pankey, Division Manager.” 
On March 3, 1932, plaintiff wrote to the defendant as follows: 
“Chicago, March 3, 1932. 


“Mr, George Barmore, Vice Pres. & Supt. of Agents, 
“Federal Life Insurance Company, 
“Chicago, III. 
“Dear Mr. Barmore: 
“Please accept my resignation in accordance with the provisions of my contract. 
“Yours very truly, 
“M. J. Pankey, 
:-“M. J. Pankey Agency” 
Therafter on March 4, 1932, plaintiff mailed to defendant the following letter: 
“Chicago, March 4, 1932. 
“Mr. George Barmore, Vice Pres. & Supt. of Agents, 
“Federal Life Insurance Company, 
“Chicago, II. 
“Re: Termination of Contract. 
“Dear Mr. Barmore: 
“With reference to my letter of March 3rd, terminating my contract with your 
Company, provided it does not affect my renewals in any way, and as a matter of 


convenience to you, I would be very glad to consider the severing of my connec- 
tion as of April 30, 1932, instead of May 3. 


“Will you kindly acknowledge receipt of this letter? 
“With Kindest personal regards, I remain, 
“Yours very truly, 


“M. J. Pankey, 
“M. J. Pankey Agency 
In reply, plaintiff received the following letter: 
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“Chicago, March 4, 1932. 

“Mr. M. J. Pankey, 

“Chicago, Ill. 

“Re. Termination of Contract. 

“Dear Mr. Pankey: 

“Acknowledging your two esteemed favors, one of the third inst., and one ot 
the fourth inst.: 

“It is agreeable to us that your agency contracts with the Federal terminate 
as of April 30, 1932. 

“We should be glad to keep in touch with you and learn of your success in any 
connection you may make. 

“With kind personal regards, I am 

“Cordially yours, 


a 


a oa 


“George Barmore” 

On the hearing, defendant was called by plaintiff as a witness under section 60 
of the Civil Practice Act (Smith-Hurd IIl. Stats. c. 110, § 184) for cross-examina- 
tion. His testimony was substantially as follows: That as an insurance broker, 
he conducted his business under the name of M. J. Pankey Agency, or M. J. Pan- 
key & Co.; that during the year 1933, one Wesley wrote some insurance business 
for plaintiff; that plaintiff paid Wesley commissions on insurance written; that 
Wesley did not attempt to induce or persuade the policyholders in the Federal 
Life Insurance Company to relinquish their policies of insurance in that company ; 
and that plaintiff did not at any time, from the date of the contract between plaintiff 
and defendant, attempt to persuade policyholders of the defendant company to 
relinquish their policies and place their insurance with other companies. He testi- 
fied to the effect that he did not remember whether or not he called on certain per- 
sons named Serritella in August, 1933, and persuaded, or attempted to persuade, 
such persons to drop their insurance in the Federal Life Insurance Company, and 
that to the knowledge of the witness, he did not in the year 1933 or 1934 furnish 
to Wesley the names of persons who had taken out policies with the Federal Life 
Insurance Company prior to that time. 

A witness named Fred M. Kramer testified to the effect that in the year 1933 he 

had a policy of insurance in the Federal Life Insurance Company on the life of his 
son and wife, and that the witness paid the premiums; that in September, 1933, he 
had a conversation with a Mr. A. J. Wesley regarding insurance; that Wesley 
called on the witness at his home and exhibited to the witness a card; and that the 
witness recalled that it was the card of the Pankey Agency, and that Wesley’s 
name was in the corner of the card. The abstract filed here by defendant in the 
case contains the following statement as to the testimony of this witness: “Here 
follows testimony by the witness tending to show that the witness Wesley attempted 
to persuade him to drop his policy in the Federal Life Insurance Company and take 
one in some other company.” 
_ One Irwin S$. Maze, a witness produced by defendant, testified to the effect that 
in the year 1933 he had a conversation with Wesley; that Wesley presented a card 
as representative of the Pankey Agency; and that Wesley suggested that the witness 
transfer his policy in the Federal Life Insurance Company to another company. 

Margaret A. Binder, a witness offered on behalf of defendant, testified in sub- 

stance that she had a conversation with Pankey, the plaintiff, early in the spring of 
1933 about insurance; that Pankey advised her to withdraw whatever she could get 
out of the Federal Life Insurance Company, and advised the witness to take out 
a policy in another company. 
_ Armin Klein, a witness for defendant, testified that in 1933 he had a policy of 
insurance with the Federal Life Insurance Company; that Wesley came to his house 
and said that the Federal Life Insurance Company was very low, and that he 
wanted the witness to put his insurance in another company; that Wesley showed 
the witness a business card and stated that he represented the Pankey Agency. 

One Stefanie A. Klein, a witness produced by defendant, testified to the effect 
that she was present at a conversation between her husband, Armin Klein, and 
Wesley in the fall of 1933; that Wesley advised Mr. Klein to drop his Federal 
Life Insurance policy and take out another. 

Alma Birch, a witness for defendant, testified that Pankey, the plaintiff, called 
on her in October, 1933, at the home of the witness; that at that time, she was a 
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beneficiary under a policy in the Federal Life Insurance Company; that her husband 
held the policy and paid the premiums; that Pankey told the witness in effect that 
the Federal Life Insurance Company was going under, and that the witness should 
turn in the policy and have Pankey write policies with the Continental Insurance 
Company. The witness further testified to the effect that her father had a policy 
in the Federal Life Insurance Company, and that Pankey advised her father to file 
application for insurance in the Continental Insurance Company, that both her 
father and husband signed such application, but that no policy was taken out in the 
Continental by either, to her knowledge. 


Ruth Serritella, a witness for the defendant, testified to the effect that she 
was called upon by a man named Pankey; that in August, 1932, she was a policy- 
holder in the Federal Life Insurance Company, as was also her husband; that 
Pankey wanted her to switch her policies to another concern, and that she said, “To 
what company,” and he said, “One of several”; that the witness said, “Before we 
would go any further, we would have to investigate to see the financial standing of 
the Federal before we switched policies.” 


Defendant offered in evidence what is recited in the abstract to be a “contract 
between M. J. Pankey, Anton J. Wesley and the Manhattan Life Insurance Com- 
pany, by the terms of which, Wesley was employed to procure applications for life 
insurance and to deliver policies, premium receipts, premiums notes and interest 
receipts upon payment of the amount named therein, when the terms and conditions 
governing the delivery had been complied with.” This contract, as is recited in the 
abstract, contains other provisions which we do not deem it necessary to refer to. 

A perusal of the plaintiff’s brief leads us to the conclusion that plaintiff does not 
seriously contend that, either by himself or by his agent Wesley, he did not seek to 
switch policyholders in defendant company from that company to other companies. 
His claim seems to be that, by reason of the words used in the ‘letter from the 
company to the plaintiff dated March 4, 1932, to wit, “It is agreeable to us that 
your agency contracts with the Federal terminate as of April 30, 1932,” the con- 
tractual relation between the parties was terminated, and that, therefore, he is not 
bound by the provision of the contract with reference to the switching of policies. 

Plaintiff cites a number of cases in support of this contention. They are all 
predicated upon the theory that where an agent has earned commissions which are 
due him for services rendered at the time of his discharge by his principal, that 
such agent may recover such commissions in a proper action. After a careful read- 
ing of these cases, we are unable to determine that they have any relevancy to the 
issues involved here. It is apparent from a reading of the contract and the corres- 
pondence between the parties that plaintiff’s contract with defendant to solicit insur- 
ance business for defendant alone was terminated. Plaintiff bases his right to the 
commissions sued for upon the contract, and as already stated, it is admitted by 
defendant that his claim is well founded, unless he forfeited his right to such com- 
missions by a violation of its terms. 

In Chase v. New York Life Insurance Co., 188 Mass. 271, 74 N. E. 325, Chase, 
who was employed as an insurance solicitor for the company, was discharged, and 
thereafter brought suit against the insurance company for renewal commissions 
based upon a contract in writing, which provided, among other things, the following: 
“It is agreed that said party of the second part shall be allowed, under this agree- 
ment, the following compensation only, unless otherwise expressly stipulated in 
writing, namely, a commission on the original or renewal cash premiums, which 
shall, during his continuance as said agent of said party of the first part, be 
obtained, collected, paid to and received by said party of the first part up to and 
including the fifth year of assurance (should his agency continue so long) on 
policies of insurance effected with said party of the first part, by or through said 
party of the second part, which commission shall be at and after the following 
rates.” This contract also contained the following provision: “It is agreed that the 
renewal commissions which shall not have accrued at the termination of the agency 
created by this agreement shall, as they accrue thereafter, be passed to the credit 
of said party of the second part, if living, and in case of the death of his legal 
representatives, under the terms of this agreement; provided, however, said agency 
shall continue for the period of one year from date hereof, and that said agency 
shall not be terminated by said party of the first part for a violation of this agree- 
ment by said party of the second part, and that said party of the second part shall 
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not be engaged in the business of life insurance for any other company, in any 
capacity whatever, in the State of Massachusetts during the maturity of said 
renewal commissions.” 

Within a short time after the discharge of Chase by the New York Life Insur- 
ance Company, he entered into the employment of another insurance company, 
engaged in the business of life insurance in the state of Massachusetts, and the 
court, in holding that he was not entitled to recover the renewal commissions, said: 
“It is obvious at the outset that all the clauses must be considered together, and 
that the twenty-first clause applies only during the continuance of the plaintiff as 
agent, for five years. There are many cases which hold that under such a clause 
the plaintiff cannot recover after he ceases to act as agent. Stagg v. Connecticut 
Ins. Co., 10 Wall. 589 [19 L. Ed. 1038]; Jacobson v. Connecticut Ins. Co., 61 Minn. 
330 [63 N. W. 740]; King v. Raleigh, 100 Mo. App. 1 [70 S. W. 251]; Ballard v> 
Travelers’ Ins. Co., 119 N. C. 187 [25 S. E. 956]. Whether, if this cause stood alone, 
the plaintiff could recover, having been discharged without cause, is a question we 
need not decide, for it is to be construed in connection with the twenty-fourth 
article. This article begins with a general agreement as to renewal premiums, but 
this is subject to three provisos. We may assume that the first two provisos do not 
stand in the way of the plaintiff’s recovery, but the third proviso cuts down the 
plaintiff's right of recovery to the case of his not being ‘engaged in the business of 
life insurance for any other company, in any capacity whatever in the State of 
Massachusetts, during the maturity of said renewal commissions.’ ” 

[1, 2] In the instant case, the jury heard the evidence, and from it apparently 
concluded, as they were justified in doing, that plaintiff had attempted to switch 
policyholders from defendant company to other companies. We are constrained to 
hold that in doing so, he violated his contract and therefore cannot recover. There- 
fore, it is our conclusion that the judgment should be, and it is, affirmed. 

Affirmed. 

Denis E. Sullivan, P. J., and Hebel, J., concur. 


UHLIG v. JOHN HANCOCK MUT. LIFE INS. CO. Gen. No. 38864. 
Appellate Court of Illinois. First Division. First District. Nov. 2, 1936. 
4 Northeastern Reporter (2d) 646. 
DOUBLE INDEMNITY. 

In suit for double indemnity under life policies covering accidental death, evi- 
dence that death of insured on November 28 was caused by a fall on stairs on 
preceding October 11, which was not sufficiently serious to require a physician’s 
services or to require insured remain in bed more than one day, held insufficient 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


\ppeal from Circuit Court, Cook County; Daniel P. Trude, Judge. 

Suit by Florence Uhlig against the John Hancock Mutual Life Insurance Com- 
pany, to recover as beneficiary the double indemnity provided for in four life insur- 
ance policies issued by defendant. Verdict and judgment for plaintiff for $1,342, 
and defendant appeals. 

Reversed. 

_ Hoyne, O'Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
5. Allen, both of Chicago, of counsel), for appellant. 

H. Kay George and Martin Rothman, both of Chicago, for appellee. 

McSurtey, Justice. 

Opinion for publication in abstract only. 


FORTUNA v. PRUDENTIAL INS. CO. OF AMERICA. Gen. No. 38711. 
Appellate Court of Illinois. Second Division. First District. Nov. 10, 1936. 


4 Northeastern Reporter (2d) 801. 
FRAUD. 


Evidence, showing that insured was in hospital on date borne by application for 
policy, w hich was taken in her home, held to preclude recovery on life policy on 
ground of fraud, although there was slight conflict as to date of application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Municipal Court of Chicago; Joseph B. Hermes, Judge. 
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Suit by Anthony Fortuna, as administrator of the estate of Agnes Siwula, 
deceased, against the Prudential Insurance Company of America, to recover on an 
insurance policy on life of deceased. Verdict and judgment for plaintiff, and 
defendant appeals. 

Reversed and remanded. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for appellant. 

Edmund J. Szumnarski, of Chicago, for appellee. 

FRIEND, Justice. 

Opinion for publication in abstract only. 


TESKI v. CONTINENTAL ASSUR. CO. Gen. No. 38725. 
Appellate Court of Illinois. Second Division. First District. Nov. 10, 1936. 
4 Northeastern Reporter (2d) 801. 
REINSTATEMENT. 


Insurer had right to set aside reinstatement of lapsed life policy and to refuse 
to honor claim thereon where reinstatement was obtained by false representation 
that insured was in sound health and that he had not been treated by doctor. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Superior Court, Cook County; Frank H. Hayes, Judge. 

Suit by Mary Teski against the Continental Assurance Company to recover 
under the terms of a life insurance policy issued by the defendant insuring the life 
of plaintiff's husband, Henry Teski. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions, 

George C. Bliss, of Chicago, for appellant. 

Milton H. & Edward W. Weiss, of Chicago (Edward W. Weiss, of Chicago, of 
counsel), for appellee. 

FRIEND, Justice. 

Opinion for publication in abstract only. 


SUP v. CZECH LADIES BENEV. SOC. Gen. No. 38526. 
Appellate Court of Illinois. Third Division. First District. Nov. 4, 1936. 
4 Northeastern Reporter (2d) 807. 
ASSESSMENT. 


In action on benefit certificate which provided that certfiicate, application, and 
medical examination and rules and regulations of society “now in force or which 
may hereafter be enacted or adopted” should constitute the contract between the 
parties, by-law adopted subsequent to member’s admission to society which required 
assessment to be paid at least one month in advance, provided for expulsion for 
nonpayment of dues, and provided conditions for reinstatement, held admissible 
where insured prior to her death had been expelled for nonpayment of dies. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Appeal from Circuit Court, Cook County; J. L. McLaughlin, Judge. 

Action by Karel Sup against the Czech Ladies Benevolent Society on a benefit 
certificate issued by the defendant to the plaintiff's wife, wherein defense was for- 
feiture for nonpayment of dues. From an adverse judgment, the defendant appeals. 

Reversed. 

Ring, Uhlir & Cuchna, of Chicago (Thomas M. Zasadil, of Chicago, of counsel), 
for appellant. 

Klayf & Sonnenschein, of Chicago, for appellee. 

Haut, Justice. 

Opinion for publication in abstract only. 


NOVOTNY v. ACACIA MUT. LIFE INS. CO. Appeal of NOVOTNY. 
Gen. No. 39039. 
Appellate Court of Illinois. First Division. First District. Nov. 30, 1936. 
4 Northeastern Reporter (2d) 978. 

1. CHANGE OF BENEFICIARY. 

Cancellation, after bank closed, of trust agreement making bank the trustee- 
beneficiary of life policy held to cancel designation of bank as beneficiary, notwith- 
standing that insured indorsed no change o{ beneficiary on policy, where insurer 
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waived necessity of such indorsement by bringing proceeds of policy into court by 
interpleader. 

(For other cases, see Insurance, Dec. Dig, § 587.) 

Appeal from Superior Court, Cook County; James J. Kelly, Judge. 

Suit by Irene Novotny against the Acacia Mutual Life Insurance Company to 
collect the proceeds of a life insurance policy issued by the Acacia Mutual Life 
Insurance Company on the life of plaintiff's husband, Frank Novotny, deceased. 
The Acacia Mutual Life Insurance Company filed a counter-complaint in the nature 
of an interpleader, admitting the policy and alleging that there were rival claimants, 
and that the company was ready to pay the amount due to such persons as the court 
might order. Frank Novotny, Jr., and Gladys Novotny Brence filed answers claim- 
ing the fund. Pending the litigation, Gladys Novotny Brence died, and Frank E. 
Brence was appointed administrator of her estate and was substituted as a defend- 
ant. From the judgment that Irene Novotny, as administratrix of the estate 
of Frank Novotny, deceased, was entitled to $3,550.56 out of the fund, and that 
Frank Novotny, Jr., was entitled to $330 out of the fund, Frank Novotny, Jr., 
and Frank E. Brence, administrator of the estate of Gladys Novotny Brence, 
deceased, appeal. 

Affirmed in part, reversed in part, and remanded with directions. 

Levy & Schmetterer, of Chicago, for appellant Frank Novotny, Jr. 

John O. Hruby and Meyer Shapiro, both of Chicago, for appellant Frank E. 
Brence, adm’r of Gladys Novotny Brence, deceased. 

Alfred Roy Hulbert and Clarence W. Shaver, both of Chicago, for appellee. 

McSure ty, Justice. 

Irene Novotny, plaintiff, brought suit seeking to collect the proceeds of a life 
insurance policy issued by the Acacia Mutual Life Insurance Company upon the 
life of her husband, Frank Novotny, deceased. 

The insurance company filed a counter-complaint in the nature of an inter- 

pleader, admitting the policy, alleging that there were rival claimants and that 
the company is ready to pay the amount due to such persons as the court may 
order. 
_ Frank Novotny, Jr., and Gladys N. Brence, children of Frank Novotny, the 
insured, by prior marriage, filed answers claiming the fund; pending the litigation 
Gladys Brence died and Frank E. Brence was appointed administrator of her 
estate and he was substituted as a defendant. By order of court the insurance 
company deposited the fund in controversy with the clerk of the superior court. 
Upon hearing the court held that plaintiff, as administratrix, was entitled to collect 
$3,550.56, and that Frank Novotny, Jr., should be paid $330 out of the fund 
deposited with the clerk. Defendants appeal from this order. 

he theory of the plaintiff is that when Frank Novotny, the insured, died 
there was no beneficiary stated in the policy, and therefore under the law the 
administratrix is the only one entitled to collect. Defendants say that where 
there is no proper designation of beneficiary the proceeds of the policy vest in the 
family of the insured, free from administration. 

When the policy was issued, Frank Novotny designated his first wife, Anna 
M. Novotny, as beneficiary; she died leaving two children, the defendants here; 
under the provisions of the policy for a change of beneficiary the insured then 
designated as beneficiary thie American State Bank,.Berwyn, IIl., as trustee; subse- 
quently he married the present plaintiff, Irene Novotny; the insured then made 
a second change of beneficiary, designating as beneficiary the First American 
National Bank & Trust Company of Berwyn as trustee under trust No. 208; these 
changes of beneficiary were indorsed on the policy by the company; subsequently 
the last-named beneficiary went into the hands of a receiver and ceased doing 
business; thereupon, in March, 1933, the insured, acting under the power reserved 
by him in trust agreement 208, in writing released the trustee from all obligations 
under the trust agreement and canceled it; he failed to designate a successor- 
beneficiary and died intestate. 

[1] Defendants argue that the cancellation of trust agreement No. 208 did not 
effect a change of beneficiary. It is obvious that when the trustee-beneficiary 
ceased doing business and the trust agreement was canceled by the insured, the 
designation of this trustee as beneficiary was automatically canceled. The argument 
seems to be that it still remained the beneficiary because no change was indorsed 
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on the policy. In Sun Life Assur, Co. v. Williams, 284 Ill. App. 222, 1 N.E.(2d) 
247, leave to appeal denied by the Supreme Court, we held that the provision 
for an indorsement of change of beneficiary on a policy was for the protection 
of the insurance company, which may be waived by it, and that bringing the fund 
into court by interpleader waives the necessity of such indorsement. 

{2] We find no cases in this state presenting the question as to who shall 
collect where no beneficiary is designated and the policy does not cover such a 
contingency. In Clarke v. Schwarzenberg, 162 Mass. 98, 38 N. E. 17, where the 
designation of the beneficiary was held invalid, it was held that the executrix was 
entitled to collect the insurance money. This was followed in the subsequent case 
of Boyden v. Masonic Life Association, 167 Mass. 242, 45 N. E. 735, where it was 
again held that where no beneficiary is effectively designated the administrator of 
the estate is entitled to collect the insurance money. Other cases to the same 
effect are noted in 37 C. J. 569, § 331. Where no beneficiary is named in the policy, 
the fund belongs to the insured’s estate and the executor or administrator can 
collect. No other view is reasonably possible. 

Defendants assert in this court that this policy was issued by a fraternal 
organization and that under the statute and decisions the payment of death benefits 
shall be paid only to the heirs or blood relations of the insured (Laws 1893, p. 130, 
§ 1, as amended by Laws 1933, p. 650, Smith-Hurd IIl. Stats. c. 73, § 404 note, 
chapter 73, par. 488, Ill. Rev. Stat. 1935) to which plaintiff replies that this point 
is made in this court for the first time; that there was no evidence heard upon 
the trial as to the character of the insurance company and that the only thing 
before this court to guide it in determining whether the insurance company was 
a fraternal beneficiary society or a regular mutual life insyrance company is 
the policy itself, which was attached as an exhibit to the interpleader of the 
insurance company, 


[3, 4] It is a well-established rule that points not made upon the trial cannot 
be made for the first time in the court of review. Chicago, I. & L. Ry. Co. v. 
Monarch Lumber Co., 202 Ill. App. 20; Erickson v. Gregory, 275 Ill. App. 286. 
This rule is especially applicable to the instant case, which would seem to require 
evidence to establish the character of the insurance company. There were no 
allegations or proofs that the policy is a fraternal benefit certificate. 

_ The policy itself states on its face that it is a “special whole life participating 
policy,” with provision for medical examination, cash loans, extended insurance, 
installment options, and other like provisions which, it is asserted by plaintiff, 
are not found in fraternal benefit certificates, but are universally found in old 
line and mutual life insurance policies. Both counsel seek to supply in their briefs 
evidence which should have been presented to the trial court on this question. 

Smith-Hurd Ill. Stats. c. 73, § 404 note, chapter 73, par. 488, Illinois Rev. 
Stats., defines a fraternal beneficiary society as one carried on for the sole benefit 
of its members and their beneficiaries and not for profit; that it shall have a 
lodge system, with a ritual and other like provisions. We find nothing in the present 
policy relating to such requirements. 

{5] The statute further provides that death benefits shall be paid only to 
relations, and yet the form attached to the policy for a change of beneficiary pro- 
vides that, “If beneficiary is not related give present address or other identifica- 
tion. If a business concern give full corporate name.” ‘This is not consistent 
with the statutory requirement that the beneficiaries of a fraternal certificate shall 
be “blood relations.” We are of the opinion that the court properly found that 
the administratrix was entitled to collect the fund. 

The trial court allowed Frank Novotny, Jr., $330 out of the insurance money 
deposited with the clerk of the court. The defendants appeal from the entire 
order. Plaintiff, appellee here, confesses error in this respect and asks that this 
portion of the decree be vacated. 


[6] Frank Novotny, Jr., claimed that he had advanced $330 for payment of 
premiums or interest on loans made on his father’s insurance policy. Without 
passing upon the credibility of his testimony, we are of the opinion that his claim 
in this respect was not properly before the trial court for adjudication. The ques- 
tion before the trial court was whether the administratrix should collect the isur- 
ance money. The court properly held that she should do this and should have 
held she was entitled to collect all of it. Frank Novotny, Jr., should present his 
claim in the probate court, to be acted upon as that court may decide. 
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That part of the decree holding that the administratrix is entitled to collect 
the insurance fund is affirmed, and that part of the decree awarding $330 to Frank 
Novotny, Jr., is reversed and the cause remanded to the superior court with 
directions to enter an order that the administratrix of the estate of Frank Novotny 
is entitled to collect all of the insurance fund now on deposit with the clerk of 
the superior court, costs of this appeal to be taxed against the appellants. 

Affirmed in part, reversed in part and remanded with directions. 

Matchett, P. J., and O’Connor, J., concur. 


KASSLY et al. v. METROPOLITAN LIFE INS. CO. Ag. No. 16. 
Appellate Court of Illinois. Fourth District. Nov. 9, 1936. 
4 Northeastern Reporter (2d) 981. 
AGENCY. 


Insurer which permitted its general agent for large territory to hold himself 
out as possessing authority to agree to pay out of proceeds of industrial life policy 
the funeral expenses to undertaker burying insured held bound by such agreement. 

(For other cases, see Insurance, Dec. Dig, § 78.) 


Appeal from City Court of East St. Louis; Ralph Cook, Judge. 

Suit by John Kassly and another against the Metropolitan Life Insurance 
Company tor recovery of funeral expenses incurred in the burial of Alex W. 
Dimond, insured. From a judgment for the plaintiffs, the defendant appeals. 

\firmed. 

Kramer, Campbell, Costello & Wiechert, of East St. Louis, for appellant. 

Beasley & Zulley, of East St. Louis, for appellees. 

STongé, Presiding Justice. 

Opinion for publication in abstract only. 


EQUITABLE LIFE INS. CO. OF IOWA v. JOHNSTON et al. No. 42968. 
Supreme Court of Iowa. Nov. 17, 1936. 
269 Northwestern Reporter 767. 
1. DOUBLE INDEMNITY. 


Question of amount due under life policy containing double indemnity provision 
was question for court to be determined from provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. PREMIUM. 

Beneficiary asserting right under life policy held bound by policy provision for 
deduction of unpaid portion of premium for current insurance year. 

(For other cases, see Insurance, Dec. Dig. § 523.) 

Richards, J., dissenting. 

Appeal from District Court, Ringgold County; Geo. A. Johnston, Judge. 

This is a suit brought by the Equitable Life Insurance Company of Iowa to 
interplead the defendants, who are holders of conflicting claims to the proceeds of a 
policy of life insurance with double indemnity benefits. By amendment to the 
petition the plaintiff pleaded for a temporary injunction, enjoining the defendants 
from instituting or prosecuting any suit against the insurance company for the 
proceeds of said policy. The defendant Pearl D. Johnston, widow of the insured, 
and one of the beneficiaries, filed a resistance to said application. Trial to 
the lower court, which entered an order in favor of the plaintiff and also enjoined 
the defendants as prayed for by the insurance company. The defendant Pearl D. 
Johnston appeals. Opinion states the facts. 

Affirmed. 

Superseding opinion in 263 N. W. 808. 

W. S. McCaull, of Garden Grove, Rolla Shewmaker, of Leon, and O. M. Slay- 
maker, R. E. Killmar, and D. D. Slaymaker, all of Osceola, for appellant. 

Phineas M. Henry and Ralph A. Church, both of Des Moines, for appellee 
Equitable Life Ins. Co. of Iowa. 

Frank F. Wilson, of Mt. Ayr, for all other appellees. 

MITCHELL, Justice. 

Herbert T. Johnston had a policy with the plaintiff company in the amount of 
$10,000, providing for the payment of said amount upon his death, to Pearl D. 
Johnston, his wife, if she survived him, otherwise to his sons, Raymond Johnston 
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and Rupert T. Johnston. Said policy contained a provision for double indemnity in 
case of accidental death. Attached to the policy and made a part thereof was what 
was known as a “direction for settlement,” in which the insured directed that if his 
wife survived him the proceeds of the policy should be held by the company and 
the interest income thereon should be paid to her during her lifetime, and upon her 
death the principal sum should be paid to their sons, Raymond Johnston and Rupert 
T. Johnston, in equal shares, or the survivor of them, or, if one of them died 
leaving issue, the share should be paid to said issue. 

On June 7, 1934, Herbert T. Johnston died as the result of a gunshot wound 
inflicted by his wife, which she claimed was accidental. Raymond Johnston was 
appointed administrator of his father’s estate, and Frank F. Wilson was appointed 
guardian of Rupert T. Johnston, the minor son of the insured. The administra- 
tor, the guardian, and Raymond Johnston as an individual, filed proof of death with 
the insurance company under said policy, claiming the sum of $20,000 on account of 
the death of the insured, and demanded a cash settlement. Subsequently Pear! D. 
Johnston also filed proof of death, claiming the double indemnity benefit and 
demanding the cash value of the policy based on her life expectancy. The insurance 
company thereupon filed its petition in the district court of Ringgold county, Iowa, 
being the court in which the estate of Herbert T. Johnston was being administered, 
and admitted liability for the face value of the policy in the sum of $10,000, less 
the semiannual premium due thereon on the 30th day of June, 1934, in the sum of 
$95.50. After the filing of this petition and after service of notice upon her, 
Pearl D. Johnston commenced an action in the district court of Decatur county 
against the insurance company, claiming interest income to date under the terms of 
the “direction for settlement” attached to the policy. Thereupon the insurance com- 
pany amended its petition and alleged that by reason of the death of the insured it 
became obligated to pay the double indemnity benefits also, in the further sum of 
$10,000, or a total sum of $19,904.50. In this amendment the insurance company 
prayed that all of the defendants be temporarily enjoined amd restrained from 
instituting or prosecuting any suit against the insurance company on account of said 
policy. The defendant Pearl D. Johnston filed a resistance to the application for 
temporary injunction, and denied all the allegations of said petition, stating that she 
had at all times been a good-faith resident of Decatur county, Iowa, and that on or 
about January 18, 1935, she brought an action in the district court of Decatur 
county on the policy involved in this action, and that same was still pending; 
that said action had been commenced before plaintiff had prayed for an injunction 
against her; that plaintiff had a plain, speedy, and adequate remedy at law by 
appearing in the case at Decatur county and there bringing in all adverse claimants 
to the insurance money; that all of said matters could be settled in that one action. 
She also claimed in her resistance that the insurance company did not admit the 
full liability claimed by defendants and therefore was not an indifferent stakeholder, 
as it disputed the amount due and there was therefore a controversy between the 
plaintiff and defendants as to the amount due. 

A hearing was held, and the lower court ordered that a temporary injunction 
issue, enjoining the defendants and each of them from instituting or prosecuting 
any suit or proceeding in any court whatsoever against the plaintiff for or on account 
of the proceeds of the policy of life insurance issued by plaintiff company on the 
life of Herbert T. Johnston. The court also enjoined the defendant Pearl D. 
Johnston from further prosecuting the suit she had brought in the district court of 
Decatur county, Iowa, against the plaintiff, and ordered that the said writ was to 
issued upon the filing of a bond in the office of the clerk in the sum of $1,000. 
Bond was filed, and a writ of injunction was issued. 

Pearl D. Johnston, being dissatisfied, has appealed to this court. 


I. It is the claim of the appellant that the insufance company does not admit the 
full liability as to the amount due on the policy; that there can be no action of 
interpleader except in cases where the stakeholder admits full liability and puts him- 
self in the position of being indifferent in the controversy. Appellant claims the 
income from the entire $20,000. The other defendants claim the entire $20,000, and 
that they are entitled to it in a lump sum. The insurance company admits liability 
for the entire $20,000 less the semiannual premium of $95.50. The appellant claims 
that under these circumstances the appellee company is not entitled to a bill of 
interpleader. 
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By its pleadings in this case the insurance company admits full liability of the 
amount claimed in the policy, to wit, $10,000 payment and $10,000 because of acci- 
dental death, but it claims the right to deduct the sum ‘of $95.50, the amount of 
the semiannual premium due on the policy on June 30, 1934, which was not paid 
and which the company states was the unpaid portion of the premium for the 
current insurance year; that it was entitled to deduct this amount from the pro- 
ceeds of the policy according to the express provisions of same, which are as 
follows: “Any unpaid portion of the premium for the current insurance year in 
which the death of the insured occurs will be deducted in any settlement thereon.” 

[1] The amount that is due under the policy is what the policy itself says is due; 
that is, what all the terms and provisions of the policy say is to be due. The amount 
due in this case is not only the face of the policy, but the face of the policy plus 
the double indemnity less all deductions provided for by the policy. In other words, 
it is a question of construing the policy, and that is a question solely for the court. 
Certainly, it is not a complicated matter. Any one with a knowledge of simple 
arithmetic can determine the amount due. 

This question was before the Circuit Court of Appeals of the Fifth Circuit in 

the case of McNamara v. Provident Savings Life Assurance Society, 114 F. 910, 
913. The question involved was whether the action was a bill of interpleader under 
which the appellee company would be entitled to an attorney’s fee out of the fund. 
There was a demurrer to the petition. Commencing on page 913 of 114 F. the 
court said: “The contention is that as the complainant has not paid in the full 
$10,000 named in the policy, but has retained the sum of $337.50, the amount due 
for unpaid premiums as stipulated in the policy, the amount so retained is in con- 
test, and to that extent the complainant is interested in the subject-matter of the 
suit. The policy expressly stipulates that on the death of Robert McNamara the 
insurance company shall pay to the legal representatives or assigns of said McNa- 
mara the sum of $10,000, less any indebtedness on account of the policy. On the 
death of McNamara $337.50 in unpaid premiums became due on account of the 
policy, and thereby the insurance company was bound by its contract to pay to the 
legal representatives and assigns of McNamara the sum of $10,000, less said pre- 
miums, to wit, $9,662.50; and this sum, still following the terms of the policy, 
became due on the 18th day of February, 1901, 90 days after proof of death was 
received, and it, together with 6 per cent interest thereon from that day to the 
filing of the bill, was paid into court. As the contract was specific, and the amount 
due was certain (and that is always certain which can be made certain), there 
was no room for any contest as to the amount due under the policy, and any interest 
of the complainant in the subject-matter of the suit arising from the source 
indicated is too remote to be seriously considered. * * * The interest in the sub- 
ject-matter of the suit sufficient to deny the complainant the right to bring a strict 
bill of interpleader must be a substantial, contested right; otherwise, no such bill, 
however meritorious the case, could ever be entertained. In this case, neither by 
the bill nor by any legitimate inference to be drawn from the evidence, does it 
appear that the complainant had any substantive or substantial interest in the sub- 
ject-matter of the suit. Where no such interest is shown, and the complainant’s 
acts in the premises have been free and above board, and conducive to equity, a 
solicitor’s fee may be allowed. Groves v. Sentell, supra [153 U. S. 465, 14 S. Ct. 
898, 38 L. Ed. [785]: Louisiana State Lottery Co. v. Clark (C. C.) 16 F. 20; Trustees 
v. Greenough, 105 U. S. [527] 535, 26 L. Ed. 1157; Spring v. Insurance Company, 8 
Wheat. 268, 5 L. Ed. 614; Daniel v. Fain; 5 Lea (Tenn.) 258.” 
_ [2] The appellant in the case at bar is asserting her right under the contract of 
insurance and is necessarily bound by the conditions of said contract, providing for 
the deduction of the unpaid portion of the premium for the current insurance year. 
There can be no possible contest as to this deduction and there can be no question as 
to the amount. 


In the case of Novinger Bank v. St. Louis Union Trust Co., 196 Mo. App. 335, 
189 S. W. 826, 829, that court said: 


“If a bill of interpleader can be defeated by merely asserting that the fund is 
larger in amount than that stated by the party seeking to obtain an order of inter- 
Pleader, then a court of equity is remarkably helpless, and unable to ascertain 
whether the circumstances are such as call for its interposition. In such case the 
Parties seeking to obtain an order of interplea would either have to admit a larger 
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amount than was really due from him or forego his right to the equity proceeding. 
And indeed if he did admit a larger amount than the true one in order to obtain his 
right, there would be nothing to prevent a plaintiff from amending and asserting a 
still larger amount, and so on, since there is no limit to voluntary amendments. 

“But we are of the opinion that a court of equity is not so hampered in its duty 
to ascertain whether its jurisdiction should or should not be exercised.” 

[3] And so in the case at bar the amount which the insurance company asks 
the right to deduct is specified in the insurance policy, the contract upon which 
the appellant bases her right of recovery. There can be no dispute in regard to that 
amount. To say that the appellee company is an interested party, and therefore 
not entitled to commence this action of interpleader, would be to admit that a court 
of equity would be helpless to grant interpleader if the mere assertion of an 
amount greater than the amount claimed to be due would deprive the stakeholder 
of this remedy. 

[4]. II. It is the claim of the appellant that the appellee company is not a dis- 
interested stakeholder, entitled to interplead, because the appellee company asks 
that before any deposit be made there first be tried to the court and determined 
as between the appellee company and defendants the nature and extent of appellee 
company’s liability; that is, whether the company’s obligation is to retain the 
proceeds and pay appellant interest thereon during her lifetime and execute a sup- 
plementary contract, or whether it is appellee company’s obligation to pay the 
amount in cash into court. 


The appellee company claims that it does not ask that the nature and extent of 
its liability be determined by the court as between the company and defendants. The 
prayer of the petition of appellee company is that the defendants be required to 
interplead to settle their rights, and upon determination of the respective rights of 
defendants the appellee company be ordered to deliver the supplementary contract 
or pay the entire fund into court. 


The principal question for determination in the interpleader suit is whether the 
widow of the insured is debarred from any interest in the proceeds under section 
12033 of the 1931 and 1935 Code, which provides that no beneficiary of any policy 
of insurance who feloniously takes the life of the insured shall take the proceeds 
of the policy. If the court finds that the widow did not feloniously take the life of 
the insured, then this question is disposed of, and the proceeds of the policy are 
payable as provided for by the insured in the policy itself, namely, the interest 
income to the widow during her life and the principal sum at her death to the 
children or their issue. If the court finds that she did feloniously take the insured’s 
life, then the court will have to determine as between the administrator and the 
heirs whether the administrator is entitled to the proceeds of the policy in a lump 
sum or whether the administrator is entitled to the interest income during the life 
of the widow, which she would have received if she had been permitted to share 
in the proceeds of the policy. The court might find that the effect of her loss of 
interest would be to vest the entire proceeds in the children in a lump sum at the 
present time. The company offers to do whatever the court says it should do, and as 
far as it is concerned, it cares not whether the money be paid in a lump sum or 
whether it should hold the money under the “direction of settlement.” It is pos- 
sible that payment in one form or the other might in the course of time be a benefit 
or a detriment to the appellee company. If interest rates continue to go down, it 
would cost the company money to hold the proceeds and pay guaranteed interest 
thereon. If they go up, the company might make money. But we are not cor- 
fronted with this question here because the company alleges that it is willing to 
abide by the decree of the court, which determines the relative rights, not as 
between plaintiff and defendants, but as between the defendants themselves. The 
company by its alternative offer simply says that it does not know what to do and 
asks the court to tell it. After all, that is the court’s task. The insurance company 
has no interest in this lawsuit other than to be protected against having to defend 
several lawsuits and in seeing that the money which it holds is paid to the right 
parties, the right parties to be designated by the court. 


III. It is the claim of the appellant that the appellee company has a plain, 
speedy, and adequate remedy at law, by bringing Raymond Johnston and Rupert T. 
Johnston into the case brought by Pearl D. Johnston in Decatur county, all as pro- 
vided for by section 11002 of the 1935 Code. 
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[5, 6] This interpleader suit was commenced before Mrs. Johnston commenced 
her suit in Decatur county. Furthermore, the statute does not supersede the equit- 
able remedy. 

In Hoyt v. Gouge, 125 Iowa 603, at page 604, 101 N. W. 464, this court said: 
“While there is no express statute authorizing interpleader, except in actions of 
replevin, * * * yet there is a general statute providing that a plaintiff may prose- 
cute his action by equitable proceedings in all cases where courts of equity before 
the adoption of the Code had jurisdiction. * * * In Stephenson v. Stephenson, 64 
lowa 534, 21 N. W. 19, we recognized the continued existence of such a remedy, 
although there was no direct challenge there of the right of a court to do so. But 
it seems to be the general rule everywhere that the action of interpleader is concur- 
rent with, and is not superseded by statutory remedies authorizing defendants in 
law actions to bring in other parties, or to have other parties substituted. Crane 
y. McDonald, 118 N. Y. 648, 23 N. E. 991; Board of Education v. Scoville, 13 Kan. 
17; Cullen v. Dawson, 24 Minn. 66; Fahie v, Lindsay, 8 Or. 474; Barry v. Ins. 
Co., 53 N. Y. 536; Lane v. New York Life Ins. Co., 56 Hun 92, 9 N. Y. S. 52.” 

In 4 Pomeroy’s Equity Jurisprudence (4th Edition) § 1329, at page 3186, we 
find: “/nterpleader in legal actions. In England and in many of the American states 
a summary mode of interpleader by motion and order in certain legal actions is 
authorized. These statutes substantially provide that in actions specified the defend- 
ant may show by affidavit that the same thing or money is claimed by another person 
besides the plaintiff; that he has sued or threatens to sue; that defendant is not 
in collusion with him; and that defendant is ready and willing to bring the thing 
or money into court. The court on motion may order such claimant to be sub- 
stituted as defendant in the action in place of the original defendant. It is uni- 
versally held that these statutes do not at all limit nor effect the equitable jurisdic- 
tion by suit; they merely furnish another special, cumulative, and concurrent 
remedy.” 

In 15 Ruling Case Law, § 18, at pages 235 and 236, the writer says: “This stat- 
utory remedy of interpleader does not oust courts of equity of their jurisdictions to 
proceed by bill of interpleader; the remedy is merely concurrent and cumulative 
**ee*” 

In Board of Education v. Scoville, 13 Kan. 17, cited with approval by this court 
in the Hoyt Case, above cited, the court in construing the effect of the Kansas stat- 
ute said: “It is claimed however that § 43 of the civil code furnishes an adequate 
remedy. We do not think so. Under that action the holder of the fund is not 
entitled to any remedy until he is sued, and the commencement of the suit may be 
postponed almost indefinitely. If the holder of the fund has no remedy except the 
one given to him by § 43 of the civil code he may be compelled for an almost indef- 
inite period of time to hold said fund always ready to pay the same to the per- 
son entitled thereto, and to pay it at any time when called upon with accumulated 
interest, although the holding of the same may be no benefit to him. * * * Some- 
times undoubtedly the remedy given by said § 43 of the code is an adequate remedy; 
but even then we do not think that the legislature intended that it should take 
the place of the action of interpleader. In such cases it was probably intended 
that the two remedies should be concurrent. * * * But it is claimed that the 
plaintiff in this action (the school district) had already been sued by the defendants 
Trimmer & Thompson, and that therefore the plaintiff as defendant in that suit 
had a right under said § 43 of the code to have all the other parties brought in 
and have them interplead as to who should receive said fund, and as to how much 
each should receive; and therefore, that the plaintiff had another adequate remedy. 
*** But it cannot be that said section was intended absolutely to supersede the 
action of interpleader, even in a case like the one at bar. If such were so it would 
lead to insuperable difficulties in practice.” 


It thus appears from the authorities above cited that the remedy given by stat- 
ute does not supersede the ordinary equitable remedy; that it does not make a 
particle of difference whether the bill of interpleader is filed before any suits have 
een commenced against the company on the policy, or whether it is filed after one 
or more of the conflicting claimants have ccmmenced an action at law against the 
company. 

[7] The statutory remedy is not applicable to the situation in the case at bar 
because the statute contemplates that there shall be but one adverse claimant who 
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may be substituted as defendant, whereas in the case at bar there are five adverse 
claimants. The statute contemplates the claims of defendants shall be claims to the 
same exact fund, and the statute is not applicable because there is a “direction 
for settlement” attached to the policy and the rights of action of the various parties 
are not for the face value of the policy although they are all based on the policy, 
Under these circumstances statutory remedy under section 11002 is not applicable 
and is not an adequate remedy at law. 

IV. Lastly, the appellant claims that the lower court erred in issuing the writ of 
injunction. 

The very purpose of an action of interpleader is to prevent a multiplicity of 
suits, and a double or multiple vexation with respect to the same liability. If the 
various claimants can proceed with law actions against the plaintiff in the inter- 
pleader suit at the very same time that the interpleader suit is pending, the remedy 
of interpleader is of no value whatsoever. It is aimed to prevent this very thing, 
In the case at bar Mrs. Johnston has a suit pending in Decatur county. 

There are other claimants to this money. They might commence lawsuits, and 
thus the insurance company might be confronted with participating in several law- 
suits, all of which would be to decide the same question. This is the purpose of an 
action of interpleader, and without the right to a writ of injunction the petition 
of interpleader would avail the insurance company nothing. 

[8] Equity courts have always had the right to use the writ of injunction as an 
auxiliary remedy. Without it the decree of interpleader would be worthless, for 
the claimants might proceed to sue the stakeholder in other courts. 

In Brown v. Marsh, 98 Fla. 253, 123 So. 762, at page 764, an interpleader suit, 
the court said: “The effect of the temporary restraining order, which was after- 
wards made permanent, was to abate all actions brought or contemplated on the 
part of defendants to recover from the complainant any portion of the moneys 
held by him, but paid into the registry of the court. The facts here present ample 
ground for bill of interpleader. If this be true, the bill of interpleader would avail 
appellee nothing, unless the subject-matter of the actions brought or contemplated 
against him could be held in abeyance pending the disposition of the interpleader.” 

In Seaboard National Bank v. Reid, 172 App. Div. 135, 158 N. Y. S. 250, at pages 
252, 253, this court said: 

“There can be no doubt that a court of equity, in a proper case, has the power 
to restrain parties by injunction from proceeding in other actions during the pen- 
dency of the suit in which the injunction is granted. * * * 4 

“By taking this course a multiplicity of actions is avoided, which is always desir- 
able when a complete determination can be obtained in one action.” 

[9] In the case at bar the bill of interpleader would have been of no avail if the 
writ of injunction had not been issued. Mrs. Johnston, after this action was com- 
menced also commenced an action in a different court. The other claimants might 
have done likewise. To prevent these various suits the lower court issued the writ 
of injunction, and in so doing was right. ; 

It therefore follows that judgment and decree of the lower court must be, and it 
is hereby, affirmed. 

Parsons, C. J., and Albert, Anderson, Donegan, Hamilton, and Stiger, JJ., 
concur. 


PRUDENTIAL INS. CO. OF AMERICA v. JOHNSON. 
Court of Appeals of Kentucky. Oct. 27, 1936. 
97 Southwestern Reporter (2d) 793. 
1. ABILITY TO WORK. hoe 
That insured occasionally did light work about farm, or looked after his mill, or 
through series of years worked five days in laying pipe line, held not conclusive on 
question of insured’s permanent and total disability under policy. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
2. TUBERCULOSIS. ; 
Whether insured, who was allegedly suffering from tuberculosis, was pet- 
manently and totally disabled within policy, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. DISABILITY. wifi : 
In action for payments allegedly due on total and permanent disability policy, 
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under which insurer had agreed to pay or waive premiums only should insured 
become permanently disabled or wholly and permanently unable to engage in any 
occupation, instruction which authorized recovery if disability was temporary held 
erroneous for not submitting question of permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

4, DISABILITY. ' 

In action on total and permanent disability policy under which insurer waived 
premiums only should insured become permanently disabled or wholly and perma- 
nently unable to engage in any occupation, trial court should submit to jury question 
whether insured was permanently and wholly disabled, and by separate instruction 
define terms “permanently” and “wholly.” 

(For other cases, see Insurance, Dec. Dig. §§ 668[11], 669[8].) 

Appeal from Circuit Court, Knott County. ; ; 

Suit by Alamander Johnson against the Prudential Insurance Company of 
America. Judgment for the plaintiff, and the defendant appeals. 

Reversed, and cause remanded for a new trial. 

Stratton & Stephenson, of Pikeville, for appellant. 

H. H. Smith, of Hindman, for appellee. 

Cray, Chief Justice. 

On August 2, 1923, the Prudential Insurance Company of America issued to 
Alamander Johnson a policy of insurance by the terms of which it agreed to pay 
him $1,000 in case of death, and the sum of $10 monthly for each $1,000 of the face 
amount of the insurance under the policy in case of permanent and total disability 
occurring before the age of sixty. The policy contained the following provision 
concerning the waiver of premiums: “If the Insured shall furnish due proof to 
the Company that, while this Policy was in full force and effect, he (or she) at any 
time after the payment of the first premium on the Policy, while less than sixty 
years of age, from any cause whatsoever had become permanently disabled or 
physically or mentally incapacitated to such an extent that he (or she) by reason 
of such disability or incapacity is rendered wholly and permanently unable to engage 
in any occupation or perform any work for any kind of compensation of financial 
value, the Company will waive the payment of any premium or premiums under the 
Policy the due date of which, as specified on the first page hereof, shall occur after 
the receipt of proof of such disability and while such disability continues. Without 
prejudice to any other cause of disability the permanent loss of the sight of both 
eyes, or loss by severance of both hands above the wrists, or of both feet above the 
ankles, or of one hand and one foot, shall he considered disability or incapacity 
within the meaning of this provision.” 

Johnson paid the premiums up to 1930, but declined to pay thereafter. In the 
year 1934 Johnson brought this suit to recover the monthly payments claimed to be 
due under the policy. The company defended on the ground that Johnson had never 
been totally or permanently disabled, and that the policy had lapsed for nonpayment 
of premiums. The jury found for Johnson in the sum of $836.66, and the company 
appeals. 

It is first insisted that the evidence of total and permanent disability was not 
sufficient to take the case to the jury. On this question Johnson testified in sub- 
stance as follows: He lived on the left fork of Troublesome, in Knott county, and 
was 55 years old. His health became bad in 1926-27. Before that time he ran a 
store, sawed lumber, and worked on a farm. Shortly after he became disabled he 
employed Dr. J. W. Duke, of Hindman, to examine him. He reported his disability 
to the company and made a claim therefor. The company refused to waive premiums 
or to pay any disability. His trouble was tuberculosis. Since that time he had not 
been able to perform his daily labor. He worked a little, but was not able to do so. 
When he worked a little he would spit blood and would have to go to bed. He 
began to spit blood in 1926, and had continued to do that. When he worried he 
would spit up blood and sometimes lie two or three months in bed. A doctor at 
Hazard doctored him some. He was also examined by Dr. Kelley, who did not 
tell him anything. He operated a sawmill until 1926 or 1927; then the boys ran 
it until about three years ago. He owneda farm. He had not plowed any, but had 
hoed corn a little. In 1934 he was without bread and worked on a pipe line for 
tour or five days and received $2 a day for his work. He only did a little work on 
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his farm in 1933. He had thirteen children; the youngest one about a month old, 
After working on the pipe line he was taken down for months and months. Dr, 
J. W. Duke examined Johnson in 1927 and found him suffering from active tuber- 
culosis. In his opinion Johnson had not been able since the first time he saw him 
to do any work. He could not do any kind of work without endangering his health 
or life. In his opinion his condition was permanent. Dr. J. E. Hagen testified that 
he ran a hospital at Hazard. He examined Johnson in September, 1934, and found 
him suffering from “T. B. of the lungs.” In his opinion Johnson had had tuber- 
culosis for a few years. He considered Johnson unable to work. He saw Mr. 
Johnson the day he testified and would state that he was then a little better. In 
the state he found him then in he would not advise him to work. He would con- 
sider it dangerous to his health and life. He would say that if Johnson took care 
of himself he might recover. Dr. M. F. Kelley, witness for the defendant, testified 
that he examined Johnson in February, 1928, and did not find any symptoms of 
tuberculosis. In his opinion he did not find much difference between Johnson’s 
condition then and his condition now. He examined Johnson the day he testified. 
He did not find any evidence of lung trouble. In answer to the question, “Is the 
plaintiff totally and permanently disabled to work?” he said, “I think he can do 
light work.” Iven Childres, a neighbor, testified that Johnson raised a crop every 
year, could not say if he was working or not, but he was having it done. He had 
seen Johnson working in the field, could not say that he worked at everything a 
man could do on a farm. Johnson owned a mill, and he had seen him in 1927 “run 
the burs or saw, just anything he could do about the mill.” In 1934 Johnson worked 
for a few days laying pipe, and it was hard work. He had heard Johnson say that 
he had had to fix his water gap after the flood, and was very sick after that. 
Arnold Childres had seen Johnson working around the mill. He had also seen him 
hoeing corn occasionally. Johnson worked on the pipe line four or five days. 

[1, 2] The fact that Johnson occassionally did light work about the farm, or 
looked after his mill, or through a series of years worked five days in laying a 
pipe line, is by no means conclusive on the question of permanent and total disability. 
Johnson says that he was unable to do much work, and that whenever he did work 
he would spit up blood and be confined to his bed. His physician expressed the 
opinion that he had tuberculosis and was unable to work, and that manual work 
of any kind would be dangerous to his health and life. Even the physician for the 
company went no further than to say that Johnson could do light work. In view 
of this situation, it cannot be doubted that the question of permanent and total 
disability was one for the jury. 

In addition to an instruction authorizing nine or more of the jury to make a 
verdict, and a prefatory instruction giving the terms of the contract, the court 
instructed the jury as follows: i 

“The court further says to the jury that the plaintiff, Alamander Johnson, did 
pay said premiums and sums as stipulated in the contract of insurance by him to 
he paid up to September 2, 1930. 

“Now, if the jury should believe from the evidence that the plaintiff, Alamander 
Johnson, became disabled to do substantially all the material acts in the transaction 
of his, the said Alamander Johnson’s business, in his customary and usual manner 
before the 2nd day of September, 1930, and notified the Company and produced 
proof of claim as in the contract provided, and that said disability continued until 
January 1, 1935, you will find for the plaintiff the sum of $10.00 per month from 
the time he became so disabled and notified said company, but not prior to January 
10, 1928, up and until January 1, 1935, and not exceeding in the aggregate the sum 
of $836.6624. 

“Unless you so find you will find for the defendant. 

“The court says to the jury that ‘total disability’ as referred to in these 
instructions and in the policy herein referred to, mean an inability to do substan- 
tially all material acts in transactions of insured’s business in his customary and 
usual manner.” 

[31 By the policy the company agreed to pay or waive premiums only in the 
event the insured furnished due proof, while the policy was in full force and effect, 
that he at any time after the payment of the first premium while less than 60 vears 
of age, “from any cause whatsoever, had become permanently disabled or physically 
or mentally incapacitated to such an extent that he (or she) by reason of such 
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disability or incapacity is rendered wholly and permanently unable to engage in 
any occupation or perform any work,” etc. It will thus be seen that permanent 
as well as total disability is a prerequisite to a recovery or a waiver of premiums. 
The instruction did not follow the terms of the policy, but authorized a recovery 
even if the disability was temporary. It follows that the instruction is erroneous 
in not submitting the question of permanent disability to the jury. 

[4] The policy does not use the word “total” or “totally,” but used the word 
“wholly,” which, of course, means substantially the same thing as “totally.” On 
another trial the court will submit the question whether Johnson was permanently 
and wholly disabled, and by a separate instruction will define the terms “perm- 
anently” and “wholly.” 

Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. PRICE. 
Court of Appeals of Kentucky. Oct. 27, 1936. 
97 Southwestern Reporter (2d) 810. 
1. PROOF OF DISABILITY. 

Provision of group policy conditioning indemnity for total and permanent 
disability upon proof of disability within one year from date of commencement of 
disability held valid, precluding recovery by insured who did not file proof within 
a year, as against contention provision should be construed merely as condition to 
maintenance of suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. NOTICE. 

Notice to insurer of injury and payment of claim for temporary disability under 
group policy held not sufficient compliance with terms of other policy covering 
total and permanent disability requiring proof of disability within one year from 
date of commencement of such disability. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Circuit Court, Johnson County. 

Suit by C. C. Price against the Equitable Life Assurance Society of the 
United States. Judgment for the plaintiff, and defendant appeals. 

Reversed. 

Wm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

Z. Wells, of Paintsville, for appellee. 

STANLEY, Commissioner. 

On June 1, 1929, C. C. Price, employed as a trackman by the Consolidation Coal 
Company, became insured by group policies numbered 3028 and 3029, issued by 
the Equitable Life Assurance Society of the United States. The former policy pro- 
vided for indemnity for total and permanent disability, and the latter covered 
temporary disability from accident or disease. In Miarch, 1930, an electric light 
bulb exploded near Price’s head, causing some injury to his hearing and pos- 
sibly to his sight. He quit his employment then, but went to work elsewhere 
shortly thereafter, and seems to have been pretty regularly employed since then. 
For a vear or more before the trial of his case he worked as a trackman for 
another mining company. 

On June 7, 1933, through his attorney, Price mailed to the Equitable Life 
Assurance Society a doctor’s affidavit to the effect that he had two dislocated verte- 
bre in his back, and in the affiant’s opinion was totally and permanently disabled 
from “performing manual labor, such as mining coal or other like work.” Suit 
was filed on this claim on October 16, 1933. It was alleged that Price “on or 
about March 14, 1930, became totally and permanently disabled as the result of injury 
and disease affecting his head and ears, eyes and back,” and was entitled to 
recover 20 monthly disability installments of $51.04 under his certificate and policy 
No. 3028. The answer pleaded that the defendant did not receive any proof of 
disability before the expiration of one year of the commencement of plaintiff’s 
alleged disability. This was merely traversed in the reply. At a trial held in Feb- 
Tuary, 1935, a verdict was returned for the plaintiff. The defendant appeals from 
the judgment thereon. 
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[1] We need not go into the matter of an absence of any meritorious claim 
under the policy. The provision in this insurance contract conditioning the pay- 
ment of indemnity upon “receipt of due proof of such disability before the expira- 
tion of one year from the date of its commencement” is valid and binding. Equit- 
able Life Assurance Society of United States v. Adams, 259 Ky. 726, 83 S.W.(2d) 
461, and several subsequent cases. The matter of waiver of proof, such as appeared 
in Equitable Life Assurance Society of United States v. Witten, —— Ky. ——, 97 
S.W.(2d) 17 (decided October 6, 1936), and other cases, is not involved. 

Counsel for the appellee argues that the construction of this insurance con- 
tract, that the filing of proof of disability is a condition precedent to recovering 
any indemnity, is not the proper one, and that the provision should be construed as 
being only a condition to the maintenance of a suit thereon. The court is not dis- 
posed to overrule these several opinions, and adheres to the interpretation hereto- 
fore given the contract. 

[2] In September, 1930, Price made a claim for indemnity because of an injury 
suffered by glass or other material entering his ears and eyes when the electric 
lamp exploded. This was-under the temporary disability policy No. 3029. The 
right to recover was recognized and payments were made accordingly. It is sub- 
mitted that this notice and admission was a sufficient compliance with the terms of 
the other policy covering total and permanent disability. The point was decided 
adversely to this contention in Equitable Life Assurancé Society of United States 
v. Branham’s Adm’x, 263 Ky. 404, 92 S.W.(2d) 357. This case is covered in 
its entirety by that opinion, 

The trial court should have directed a verdict for the defendant, because of 
the failure of the insured to conform to the terms of his contract respecting the 
filing of proof of disability. 

Judgment is reversed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. GEORGE. 


“ 
Court of Appeals of Kentucky. Oct. 30, 1936. 
97 Southwestern Reporter (2d) 821. 
1. WAIVER OF NOTICE. 

Evidence that insured, within period limited by group policy for giving notice 
of disability, requested blanks with which to file claim, that insurer failed to send 
blanks, but suggested that insured get all information from his employer, held 
sufficient to show, prima facie, waiver of notice required by policy because of 
denial of liability. 


(For other cases, see Insurance, Dec, Dig. § 665{8].) 
2. EVIDENCE. 

In action on group policy insuring against total and permanent disability occur- 
ring during employment with insured’s employer paying premiums, evidence which 
did not show disability was total and permanent while policy was in force held 
insufficient for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Floyd County. 

Action by Bill George against the Equitable Life Assurance Society of the 
Inited § Fre ; ae P 
United States. From a judgment for plaintiff. defendant appeals. 

Reversed. 

Wm. Marshall Bullitt and Eugene B. Cochran, both of Louisville, for appellant. 


Edward L. Allen and Joe P. Tackett, both of Prestonsburg, for appellee. 
Strres, Justice. 


Appellee, Bill George, was employed by the Inland Steel Company, at Wheel- 
wright, Ky., during 1931 and until February 19, 1932. On January 1, 1931, George 
became insured for $1,000 under a group life insurance policy carried for the benefit 
of its employees by the Inland Steel Company in the Equitable Life Assurance 
Society. The policy provides for the payment of $1,000 to George’s beneficiary if 
he should die while employed by the Inland Steel Company, and that it should be 
paid to George himself, in lieu of death benefits, if, while the policy is in force, he 


should become “totally and permanently disabled by bodily injury or disease and 


will thereby presumably be continuously prevented for life from engaging in any 
occupation or performing any work for compensation of financial value.” The 
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policy further provides that “upon receipt of due proof of such disability before the 
expiration of one year from the date of its commencement,” the Equitable will pay 
the benefits therein provided. 


George had a cough for four or five months before he quit work in February, 
1932, and he claims that by reason of this cough he was unable to sleep at night. 
No physician treated him for this cough, and he made no claim that he was unable 
to work prior to February 19, 1932, when he left the employment of the Inland 
Steel Company. The time sheets of his employer indicate that he worked full time 
at full pay until the day he severed connection with the Inland Steel Company. 
George had likewise suffered for a number of years from a right inguinal hernia, 
but asserts no claim of disability on this sccre. Almost a year after quitting work 
George was examined by a Dr. Ramey, who found that he was suffering from the 
hernia, chronic bronchitis, hardening of the arteries, and conjunctivitis. In Octo- 
ber, 1934, George was examined by a Dr. Stephens, who found the hernia, high 
blood pressure and some hardening of the arteries, together with the chronic bron- 
chitis and inflammation of the eyes. Both doctors gave it as their opinion that 
George was totally and permanently disabled, within the meaning of the policy, at 
the times when they examined him, but neither of them undertook to say that this 
disability commenced within the time when George was employed by the Inland 
Steel Company and the policy was in force. Dr. Stephens based his opinion of 
George’s total disability upon the condition of his blood pressure and on the hernia. 
He thought that the bronchitis might respond to treatment. Dr, Ramey did not 
undertake to specify which particular ailments formed the basis of his opinion as to 
George’s total disability, but declined to state definitely whether or not the chronic 
bronchitis might be cured. He said, however, that it seemed to have existed for 
perhaps as much as six months prior to the date of his examination in February, 
1933. This, of course, did not fix its inception within the time when the policy was 
in torce. 


The appellant contends that the judgment must be reversed for the reasons (1) 


that it received no due proof of disability before one year from the date of its 
commencement, and (2) that there was no evidence that George was totally and 
permanently disabled on or prior to February 19, 1932. 

{1] Appellant relies on the numerous decisions of this court sustaining its right 
to demand due proof of disability “before the expiration of one year from the 
date of its commencent.” Equitable Life Assurance Society v. Adams, 259 Ky. 
726, 83 S.W.(2d) 461, 463; Equitable Life Assurance Society v. Daniels, 261 Ky. 
351, 87 S.W.(2d) 960; Equitable Life Assurance Society v. Elkins, 261 Ky. 591, 
$8 S.W.(2d) 37: Equitable Life Assurance Society v. Skaggs, 262 Ky. 535, 90 
S.W.(2d) 731. The facts presented here, however, show, at least prima facie, that 
the insurance company waived its right to insist upon due proof of loss through 
an unequivocal denial of all liability under the policy. Under date of February 
1, 1933 (within one year after the commencement of the claimed total disability), 
George’s attorney wrote a letter to the appellant insurance company and sent a 
copy of it to the Inland Steel Company, in which he asserted that George had become 
totally and permanently disabled on February 19, 1932, and requested that necessary 
blanks for proof of claim be sent to him. Under date of February 11, 1933, the 
superintendent of the Inland Steel Company wrote to the attorney, saying: 
“We have gone over all circumstances in connection with this case, and we can- 
not file a claim for him for permanent disability within the meaning of the policy.” 
Under date of February 17, 1933, the insurance company acknowledge receipt of 
the attorney’s letter of February 1, but did not send him the necessary papers for 
proot of loss. On the contrary, it requested the attorney to get in touch with 
the chief clerk of the Inland Steel Company at Wheelwright “for all further infor- 
mation in this connection.” There is no further evidence to show any agency 
between the appellant insurance company and the Inland Steel Company or to 
show that the insurance company authorized the refusal by the steel company to file 
a proof of claim. Certainly, however, in the absence of some evidence to show that 
the steel company was not authorized to deny liability on its behalf, the letter from 
the insurance company directing the claimant to consult the chief clerk of the steel 
Company, and the insurance company’s failure to furnish the blanks for proof of 


Oss as requested, when coupled with the prior refusal of the steel company to act, 
show at least prima facie a waiver of the right to demand due proof of disability. 
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Equitable Life Assurance Society v. Witten, —— Ky. ——, 97 S.W.(2d) 17, decided 
October 6, 1936. ar toh ; . 
[2] The only evidence indicating that George was disabled on or prior to Feb- 


ruary 19, 1932, rests in the testimony of George himself to the effect that for four 


or five months prior to the time that he ceased to work for the Inland Steel Com- 


pany his cough was so bad that he could not sleep at night and that he was there- 
fore unable to work. There is nothing in this testimony to indicate that the dis- 
ability arising therefrom was total or permanent. No matter how completely dis- 
abled he might have been at that time, it was not such a disability as is contem- 


plated in the policy, unless it was both total and permanent. The medical tes- 
timony concerning George’s disability relates to a period in one case almost a year 


after the policy expired, and in the other case approximately eighteen months after 
the policy expired. Neither of the doctors who testified undertook to rest their 
conclusions of George’s disability on the fact of his bronchitis alone. On the con- 
trary, one of the doctors, at least, considered the bronchitis to be a minor ail- 
ment, and based his conclusion of total and permanent disability entirely on high 


blood pressure and hernia; As set out above, the hernia had existed for many 


years prior to the issuance of the policy, and there is no showing whatever that the 

high blood pressure existed prior to the date of the examination made of George 

in February, 1933. There was, therefore, an utter failure to prove that George 

became totally and permanently disabled while the policy was in force. This was 

an essential link in his case. Under the circumstances, it is clear that the appellant 

was entitled to have its motion for a peremptory instruction sustained. 
Judgment reversed. 


BROWN v. MOST WORSHIPFUL GRAND LODGE, FREE AND ACCEPTED 
MASONS OF THE STATE OF LOUISIANA. No. 18493. 
Court of Appeal of Louisiana. Orleans. Nov. 16, 1936. 
170 Southern Reporter 560. 
1. CHANGE OF BENEFICIARY. 

Under by-laws of fraternal lodge establishing charity fund for benefit of widow, 
orphans, or any relative which member might suggest, member’s attempted change of 
beneficiary from member’s wife to “Mother Lodge” held invalid, since substituted 
beneficiary was not included in class of permitted “suggestions.” 

(For other cases, see Insurance, Dec. Dig. § 771.) 

2. AMOUNT OF CERTIFICATE. ’ 

Lodge member’s wife as beneficiary of charity fund maintained by lodge hel 
entitled only to $200, and not $300 which was sum uniformly distributed prior to 
member’s death, where grand lodge’s resolution reducing payment from $300 to 
$200 was binding on members of subordinate lodges. 

(For other cases, see Insurance, Dec. Dig. § 791[1.]) 

Janvier, J., dissenting. 

Appeal from First City Court of New Orleans; William V. Seeber, Judge. 

Suit by Mrs. Nancy Brown, widow of William Beasley, against the Most 
Worshipful Grand Lodge, Free and Accepted Masons of the State of Louisiana. A 
judgment of nonsuit was entered, and plaintiff and defendant appeal. 

Reversed and rendered. 

Chas. Mundy, of New Orleans, for appellant. 

Harry E. McEnerny, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit against the Most Worshipful Grand Lodge, Free and Accepted 
Masons of the State of Louisiana, brought by Nancy Brown, the widow of William 
Beasley, a deceased member of Gilbert Lodge No. 6, a subordinate lodge of defend- 
ant, in which the sum of $300 is claimed as a beneficial interest in a certain 
“charity fund” maintained by the defendant. 

The defendant, in its answer, denied that the plaintiff was entitled to the benefit 
claimed upon the ground that her deceased husband, William Beasley, who had 
originally named her as beneficiary had, prior to his death, substituted Gilbert Lodge 
No. 6. In the alternative the defendant averred that if any sum be due the plaintiff 
it is $200 and not $300. 
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In the trial court there was judgment nonsuiting the plaintiff. Both plaintiff 


and defendant have appealed, 


The validity of the change in beneficiary is the first question to be determined. 


The by-laws of the defendant adopted at the “68th Annual Communication and 
Special Grand Session” of the order provides in part as follows: 

“In order that we may effectively render aid to the widows, orphans and rela- 
tives of a worthy deceased brother of the jurisdiction of the M. W. Eureka 


Grand Lodge, F. & A. M. of Louisiana * * * be it enacted and ordained that 
a Charity Fund be established and the same is hereby established, * * * 


“Be it further enacted and ordained that this Charity Fund is established solely 
for the purpose of giving relief as uniformly as possible as hereinafter directed 
and shall not be construed or interpreted as being an insurance or endowment depart- 
ment or fund. Donations are made by 7 as = mena this agreement. 

“Article 1. 


“Section 1, That a Charity Fund be and the same is hereby established, and 


upon the death of a Master Mason, in good and regular standing, satisfactory 
evidence of the death submitted, may donate the sum of one dollar ($1.00) to three 
hundred dollars ($300.00), charity money to the widow, orphans, or any relative he 
may suggest, and when suggestions are made, said suggestions may be written 
upon blanks provided for that purpose by the Grand Secretary, for which there is 
no charge to be made, provided, that relationship exists by blood or ties of 
affection, or the Mother Lodge. The purpose of said suggestions is to identify 
the relatives of member to the end that the Charity Bureau may be guided intel- 
ligently in the distribution of its funds. * * * 
“Article 2. 

“Section 1. Every Master Mason shall donate to the Charity Fund a charitable 
donation of six dollars ($6.00) per year, due to the indigent circumstances exist- 
ing among most Master Masons among our group that said donation may be 
payable in monthly payments of fifty cents through his lodge, the said Charity dona- 
tion must be donated on or before the 10th of each month, in order that the 
Charity Bureau may be able to make donations monthly. * * * 

“Article 3. 

“Section 5. This Grand Lodge reserves the right: to say who shall or shall not 
be participants to share in their donations, therefore, there can be no contestants 
upon the death of a brother in good and regular standing, as the Grand Lodge 
ne the right to dispense their Charitable donations to whomsoever they 
please.” 

As written section 1 of article 1 provides that a charity fund shall be estab- 
lished and that upon the death of a mason in good standing may donate (there 
is no subject of the verb donate) a sum of from one to three hundred dollars 
charity money to the widow, orphans, or any relative he (presumably the dead 
mason) may suggest and when suggestions are made they must be written upon 
blanks provided by the Grand Secretary for which no charge is to be made provided 
relationship (to whom or what is not stated) exists by blood or ties of affection 
or the mother lodge. 

[1] This section of defendant’s by-laws is “fearfully and wonderfully” written, 
but its intent, we believe, fairly clear. A charity fund for the benefit of the rela- 
tives and close friends of members is created, out of which, upon the death of the 
member, his beneficiary is to receive from one to three hundred dollars. The 
beneficiary is “suggested” by the member in good standing who must name a blood 
relative, or one for whom the deceased entertained a great affection or a fellow 
member of the mother lodge, not the lodge itself, as contended by defendant’s coun- 
sel. Not the mother lodge which, according to the testimony of the Grand Master, 
would, in this instance, be Gilbert Lodge No. 6, because such interpretation of the 
section would be inconsistent with the declared purpose of the order in establishing 
the fund as a charity fund for relatives of a deceased member and for the further 
reason that a fraternal order would hardly tax its members to create a charity 
fund for the benefit of the order itself. We conclude, therefore, that the attempted 
change of the beneficiary from the wife of the deceased to the “mother lodge” 
Was invalid because the substituted beneficiary was not included in the class of 
permitted “suggestions.” 
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[2] The second question for determination is the amount to which the plaintiff 
is entitled. The proceedings of the “72nd Annual Communication and Special 
Grand Session” of the order, held at Plaquemines, La., June 18, 19, 1935, a copy 
of which is in evidence, discloses the fact that the disbursements under this charity 
fund during the years 1934 and 1935 were uniformly the sum of $300 each, but 
at that same session a resolution was adopted reducing “the payment from the 
Charity Bureau to the beneficiary of a deceased Master Mason in good standing 
with all departments of the Grand Lodge to $200.00 for the period of twelve 
months.” The individual members of the various lodges, it appears, were asked to 
sign a paper consenting to the reduction of the charity benefits. Two witnesses 
testified that they saw Beasley sign such a paper, but the document itself was not 
introduced. This evidence was objected to upon the ground that the loss of the 
original document had not been sufficiently established and plaintiff complains of 
the failure of the court to maintain this objection. Whether the evidence should 
have been excluded or not is of no importance because Beasley, as a member 
of Gilbert Lodge No. 6, a subordinate lodge, was bound by the action of the 
Grand Lodge. 

For the reasons assigned the judgment appealed from is reversed and it is now 
ordered that there be judgment herein in favor of Nancy Brown, widow of William 
Beasley, the plaintiff, and against the defendant, Most Worshipful Grand Lodge, 
Free and Accepted Masons of the State ot Louisiana, in the sum of $200 with 
legal interest from judicial demand until paid and all costs. 

Reversed. 

Janvier, Judge (dissenting). 

I am unable to agree with the conclusion reached by my associates. There can 
be no question that the deceased intended to change his beneficiary so as to make 
Gilbert Lodge No. 6 the recipient of the proceeds of the charity fund. There is 
no statute which would prevent him from making that lodge his beneficiary, since 
Act No. 256 of 1912 has no application to “grand or subordinate lodges of Masons.” 
See section 29 thereof. Therefore, unless the constitution, or by-laws, or rules of 
the lodge prevent it from becoming beneficiary, there is no reason why it could not 
have been named by the deceased as his beneficiary. 

Article I, section 1, of the by-laws adopted at the Sixty-Eighth Annual Com- 
munication and Special Grand Session, which purports to designate those persons, 
natural or legal, who may be Selected as beneficiary, reads as follows: 

“That a Charity Fund be and the same is hereby established, and upon the death 
of a Master Mason, in good and regular standing, satisfactory evidence of the 
death submitted, may donate the sum of one dollar ($1.00) to three hundred dol- 
lars ($300.00), charity money to the widow, orphans, or any relative he may sug- 
gest, and when suggestions are made, said suggestions must be written upon blanks 
provided for that purpose by the Grand Secretary, for which there is no charge 
to be made, provided, that relationship exists by blood or ties of affection, or the 
Mother Lodge. The purpose of said suggestions is to identify the relatives ot 
member to the end that the Charity Bureau may be guided intelligently in the dis- 
tribution of its funds.” 

I readily concede that that section is in some particulars ambiguous, contains 
grammatical and rhetorical errors, and in some respects is difficult to understand. 
But it seems to me that it very plainly shows an intention of the framers thereof 
to permit “the Mother Lodge” to be made the recipient of the charity fund, if 
“suggested” by the member. Therefore, the question involved is: What is meant 
by “the Mother Lodge?” , 

The record shows without contradiction that the mother lodge in this is Gilbert 
Lodge No. 6, which is the lodge which was “suggested” by the deceased as ben- 
eficiary. That evidence may be resorted to to show what is meant by a testator 
is held in Succession of Tilton, 133 La. 435, 63 So. 99. 

I feel that the desire of the deceased, which was plainly and properly expressed, 
should be carried out unless it is contrary to statute, to rules or to by-laws of the 
association, or to public policy. In the instant case it is not contrary to any such 
rule, statute, or policy. On the other hand, it is permitted expressly, though 
inartistically, by the by-laws. 

I respectfully dissent. 
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GIVENS v. WASHINGTON NAT. INS. CO. No. 16554. 
Court of Appeal of Louisiana. Orleans. Nov. 30, 1936. 
170 Southern Reporter 810. 
2, TERM INSURANCE. 

Actuarial unsoundness of writing renewable term policies at uniform premium 
rate could be considered, in connection with ambiguous clauses in policy, in deter- 
mining whether policy was renewable term contract or life contract. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. CANCELLATION. 

Policy providing death and disability benefits for uniform weekly premium, 
though purporting to be renewable weekly term policy, held policy for life subject to 
cancellation for nonpayment of premium, and hence was within statute forbidding 
forfeiture for nonpayment until accumulated reserve has been used for extended 
insurance (Act No. 193 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

4, EVIDENCE. 

In action on policy providing death and disability benefits for single weekly pre- 
mium, admitting testimony of insurer’s district manager showing allocation of pre- 
mium held not error as against insurer. ‘ 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

6. EXTENDED INSURANCE. 

In action on policy providing death and disability benefits for single premium, 
evidence held to sustain plaintiff’s contention that one-fifth of premium was or 
should have been allocated to life feature, especially since insurer, by concealing or 
neglecting to make allocation, could not be permitted to evade statute forbidding 
forfeiture for nonpayment of premium until accumulated reserve has been used 
for extended insurance (Act No. 193 of 1906). 

(For other cases, see Insurance Dec. Dig. § 370.) 

7. RESERVE. 

In action on death and disability policy, calculation of accumulated reserve, 

required by statute to be used for extended insurance, held properly based on 


actuaries’ or Combined Experience Table of Mortality, where insurer failed to 
show its adoption of any other standard (Act No. 114 of 1898; Act No. 193 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Mary Ida Givens, widow of Percy Givens, deceased, against the 
Washington National Insurance Company. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 
; Cabral, Lenfant & Villere and Harry R. Cabral, all of Ner Orleans, for appel- 
ant. 

H. W. & H. M. Robinson and J. I. McCain, all of New Orleans, for appellee. 

JANvieR, Judge. 5 


_ On September 16, 1929, defendant, Washington National Insurance Company, 
issued a policy of insurance to Percy Givens, a resident of the state of Louisiana, 
then thirty-three years of age. The policy stipulated that, in consideration of the 
specified premium, in the event of the death of Givens while the policy remained 
in effect, the company would pay to his designated beneficiary, Mary Ida Givens, 
his wite, a cash “benefit” of $135, and that, in the event of his being disabled by 
sickness or accident while the policy remained in effect, it would pay to him 
a weekly disability benefit at a rate fixed in the policy. [ 

It stipulated for a premium of 50 cents, payable each Monday. This premium 
Was regularly paid each week until June 26, 1933, but after that time no further 
Premiums were paid. So that, at the time of Givens’ death, which occurred on 
October 14, 1934, there had elapsed a period of fifteen months and eighteen days, 
during which no premiums had been paid. 

; After the death of Givens, his designated beneficiary made demand on the 
insurer for the proceeds of the policy, contending that, because of the provisions of 
Act No. 193 of 1906, the said policy had been automatically extended by the appli- 
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cation to that purpose of the reserve which, at the time of the default, had accumu- 
lated. 

Defendant company refused to make payment, maintaining that the statute in 
question had no application to this contract of insurance, it being a term policy for 
less than twenty years, and on this question the matter is now before us; the court 
a qua having agreed with plaintiff that the statute in question has application and 
that the reserve which had accumulated at the time of the default was sufficient 
to purchase extended insurance for a term even longer than would be necessary to 
include the date of Givens’ death. 

The act in question, which has been considered by the courts of this state on 
many occasions, provides that no policy of life or endowment insurance issued by 
any legal reserve life insurance company on the life of a resident of Louisiana, 
unless it be a term policy for twenty years or less, shall, after being in force three 
full years, lapse or become forfeited for the nonpayment of premiums until the 
reserve accumulated on the policy has been applied either in accordance with one of 
the options granted the insured, or, upon his failure to exercise one of the options, 
to the continuance in force of the full amount of the insurance for so long a period 
as the accumulated reserve will purchase at a net single premium rate at the age 
which the assured has attained at the time of the discontinuance of premium pay- 
ments. 

As we have stated, it will be noted, by reference to that act, that policies which 
are written for a fixed term of twenty years or less are exempted from the pro- 
visions of the statute. Therefore, before considering several defenses based on the 
contention that the plaintiff has not adopted the proper method in computing the 
reserve, it becomes first necessary that we determine whether the policy is one for 
a fixed term of twenty years or less, because, if it is, then there can be no recovery, 
since, obviously, it had been permitted to lapse because of failure to pay premiums, 
and plaintiff, if she is to recover, can do so only if the policy can be said to be not a 
term policy for a period of twenty years or less, and, therefore, automatically 
extended by the operation of the statute of 1906. 

Defendant, conceding that it is a legal reserve life insurance company within 
the meaning of the statute and that the policy was written on the life of a resident 
of the state of Louisiana, maintains that the policy was written for the fixed term of 
one week and that, though it was renewable each week, if the company should con- 
sent to each such renewal, the right on the part of the company to refuse at any 
time to agree to such renewal rendered each week’s contract a new one and not a 
mere continuation of the old. Strangely enough, we do not find the policy itself in 
the record. but, fortunately, the parties are not in disagreement as to the actual 
wording of its terms and conditions, the pertinent portions of which are set forth 
in the various briefs. 

Counsel for defendant confidently point to the stipulation which provides that 
“all insurance hereunder is weekly term insurance, beginning the date this contract 
is dated, and renewable at the option of the company,” and they argue that there 
is nothing to prevent the parties to a contract from agreeing to any terms and 
conditions so long as they do not offend against good morals, or otherwise con- 
travene public policy, and that there is nothing so offensive in the stipulation that 
a policy is written for a very limited time and is renewable only at the option of 
the insurer. 

[1] There can be no doubt of the general rule that persons may freely contract 
and that, no matter how onerous their contracts may be, they may enter into them 
so long as public policy does not interfere. /But here plaintiff points to various 
provisions in the contract which she contends are inconsistent with the theory that 
it was written for the limited term of one week, and her counsel maintain that, if 
the policy contains irreconcilable and inconsistent provisions, the courts must inter- 
pret the contract as a whole and, in doing so, must attempt to discover the intention 
of the parties thereto. 


In one paragraph we find reference not only to the first premium, but to the 
payment of further premiums “thereafter.” This seems to contemplate that there 
will be other premiums than the one stipulated for as consideration for the first 
week’s protection, for, if the policy is for only one week, there would be no necessity 
for stipulating for the payment of weekly premiums thereafter. There would be 
one premium and only one. Thus the company appears to agree that, so long 
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as the premiums are paid, the protection afforded by the policy shall continue. That 
this was the interpretation placed on the policy by Mr. Huff, the district manager of 
defendant company, is made evident by the following testimony elicited from him: 

“Q. You would say then, that as long as the insured pays his premiums and as 
long as there are no unusual circumstances, the company will continue to accept the 
premium and keep the insured on the books? A. Yes, sir. 

“Q. Mr. Huff, assuming that there are no unusual conditions and the insured 
paid his premiums promptly and that he was not sick and submitted no sick claims 
and wanted to pay his premiums, is it not a fact that this policy would have continued 
for an indefinite time? * * * A. Yes, sir.” 

The policy also contains a provision reading as follows: 

“This policy shall not lapse for non-payment of premiums until the premiums 
for four (4) Mondays are in arrears; * * * ” 

If the policy was written for the limited term of one week, it seems to us most 
inconsistent that it should contain a provision that it will not be considered as 
having lapsed until four weekly premiums are in arrears. 

But, more important still, and even more indicative of the fact that in reality 
the company intended to issue a policy for life subject to the continued payment of 
premiums and not for a limited term subject to renewal, is the fact that the premium 
rate stipulated for was to remain the same from week to week so long as the policy 
should be continued in force. It is entirely irreconcilable with the actuarial theory 
on which term insurance is written, that the premium for which a term policy is 
issued in the early life of an insured shall be the same as that at which it would 
have been written had the insured been in his declining years. 

Mr. Copeland, an expert actuary, testified on behalf of defendant as follows 
on this subject: 

“QO. Mr. Copeland, what I am interested in is, is it not normal actnarial sound- 
ness for the premium on a term policy to increase as the age increases? A. That is 
true in ordinary business, yes sir.” 


Obviously, when a policy is written in early life, even if nominally for a limited 
term, if it provides for renewals from time to time at the same premium, it is 
contemplated by the insurer that the policy will continue for a long, and in fact 
indefinite period, and that, thus, the additional risk which attaches at old age and 
which would ordinarily require the assessment of a higher premium rate, will be 
compensated for by the fact that the fixed rate will, during the early years, produce 
an accumulation of reserve to provide for the additional risk during the later years. 
We recognized this in Johnson v. Life Insurance Company of Virginia, 169 So. 159, 
164. In that case we quoted from an opinion of the Supreme Court of the United 
States rendered in New York Life Insurance Company v. Statham, 93 U. S. 24, 23 
L.. Ed. 789, as follows: 


“We agree with the court below, that the contract is not an assurance for a 
single year, with a privilege of renewal from year to year by paying the annual 
premium, but that it is an entire contract of assurance for life, subject to discon- 
tinuance and forfeiture for non-payment of any of the stipulated premiums. * * * 
It has been contended that the payment of each premium is the consideration for 
insurance during the next following year—as in fire policies. But the position is 
untenable. * * * Such instalments are clearly not intended as the consideration for 
the respective years in which they are paid; for, after they are all paid, the policy 
stands good for the balance of the life insured, without any further payment. 
Each instalment is, in fact, part consideration of the entire insurance for life. It 
is the same thing, where the annual premiums are spread over the whole life. 
The value of assurance for one year of a man’s life when he is young, strong, and 
healthy, is manifestly not the same as when he is old and decrepit. There is no 
proper relation between the annual premium and the risk of assurance for the year 
in which it is paid. * * * The whole premiums are balanced against the whole 
insurance.” 


{2| It is true that an insurer may make any rate it sees fit and may adopt a 
Premium-fixing basis which is actuarially unsound and that, therefore, it does not 
necessarily follow that, in all cases in which a policy stipulates for a renewal at 
the same premium, the contract must be considered as merely a continuation of the 
old one. But the actuarial unsoundness of such a method, when viewed in connec- 
tion with ambiguous clauses in the policy, may be taken into consideration in arriving 
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at an interpretation of the policy as a whole and in determining whether the parties 
actually intended to make a term contract renewable at the option of the insurer, 
or a life contract subject to cancellation upon failure to pay premiums. 

Our attention has been called to the fact that many companies write life poli- 
cies for very short terms, such as one day or one week, and sell them to members 
of the traveling public and that the rate, regardless of the age of the insured, is 
always the same. We presume that when this is done the daily rate is so high 
that it will afford a return to the company sufficient to take care of such additional 
risk as may result where the person insured is in his later years, and we presume, 
also, that there is taken into consideration the fact that, even in the case of a very 
old person, the life expectancy is normally much greater than the one day or one 
week, or the short period for which the insurance is issued. At any rate, we do not 
believe that such policies and the actuarial practice followed in writing them form 
a guide in cases involving policies like the one before us. : 

In the record is the testimony of two expert actuaries, one of whom, Mr. Barthe, 
testified on behalf of plaintiff, and the other of whom, Mr. Copeland, interpreted 
the contract as one for a term of one week only. 

[3] We would be much influenced by the opinions of experts in a matter depend- 
ent upon the application of the principles of sound underwriting, such as the fixing 
of rates, or the setting up of proper reserves; but on these matters we do iot 
find the experts to be in material disagreement. While they do disagree sharply on 
the question of whether the policy in question, because of its conflicting terms and 
conditions, must be construed as one for life or one for a term, we conclude that 
the interpreting of the conflicting clauses of a contract is a task which we are fully 
able to perform regardless of the divergent opinions of actuarial experts. Whether 
one clause should be given precedence over another is not a matter in which the 
opinion of such experts is necessary. We view the policy as a whole and construe 
it as one for life, subject to cancellation. 


It follows that, since it was issued by a company organized under legal reserve 
laws and was on the life of “a resident of this state,” and since at least three annual 
premiums had been paid at the time of the discontinuance of the payment of 
premiums, it could not be “lapsed” by the defendant company until after the expir- 
ation of the period during which the accumulated reserve would have purchased 
extended insurance for the face amount of the policy on a single premium basis 
based on the age of assured at the time of the lapse. 


[4-6] But defendant contends that, even conceding that the policy is controlled 
by the statute of 1906, still plaintiff has not shown that the accumulated reserve was 
sufficient to “carry” the policy beyond the date of the death. It contends that, since 
the policy contained an agreement to pay disability benefits and also an agreement 
to pay a death benefit and since only one premium of 50 cents per week was 
stipulated for, there is no basis on which it can be said that any particular portion 
of the premium should be considered as applicable to the life insurance feature and 
that, therefore, it is impossible to figure the reserve since the life premium is not 
known. As showing that 10 cents per week is the proper amount which should be 
allocated and which was allocated by the company to the life feature of the con- 
tract, plaintiff’s counsel point to the testimony of the district manager of the 
company, who states that it is his understanding that the premium on such policies 
is prorated on the company’s records, one-fifth, or 20 per cent., to the life feature 
of the contract, which is the basis of division for which plaintiff contends, and, 
also, plaintiff has offered in evidence the record in the First city court in an earlier 
case based on this same policy, entitled Givens v. Washington National Insurance 
Company and bearing No. 228333, and in which earlier record there are answers 
by the defendant company to interrogatories propounded, which answers show 
that the company itself had prorated the premium on this same policy in the pro- 
portion of 10 cents, or 20 per cent., to the life feature and 80 per cent. to the dis- 
ability coverage. 

Defendant maintains that the district manager is not competent to testify as to 
the allecation made by the company of the premium and also that the answers to 
the interrogatories filed in the earlier suit should not have been admitted in evidence 
in this suit; the contention on the second point being that, since the earlier suit was 
dismissed as in case of nonsuit, nothing in the record of that matter could he used 
as evidence in any other subsequent litigation. 
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Counsel for plaintiff, however, maintain that the answers to the interrogatories 
which were filed in the earlier suit constitute judicial admissions which may be 
used against the company in subsequent litigation. 

There have been many decisions in which it has been held that answers to 
interrogatories in one suit may, in a later suit, be used against the party who made 
the said answers in the earlier suit. In Murison & Co. v. Butler et al., 18 La. Ann. 
197, the court held that such interrogatories and answers might be introduced in a 
later suit since the purpose in offering the interrogatories “was to prove * * * 
admissions of certain facts.” 

In Hood v. Chambliss, 7 La. Ann. 106, the offer of answers to certain interroga- 
tories made in an earlier suit was objected to, but the court said: 

“We think the objections to the evidence were properly overruled. It is well 
settled, that the admissions of a party may be given in evidence against him. 
Even mere oral admissions in conversation may be proved; and a fortiori, what 
a person has declared in writing and under oath, should be admissible against him.” 

In Alford v. Hughes & Randolph, 14 La. Ann. 727, is found a similar ruling, 
and in Gulf Ref. Co. v. Hart, 130 La. 51, 57 So. 581, 586, is found a case in 
which the earlier litigation had resulted in a nonsuit and there the court said: 

“But that does not affect the question here presented, for a party is none the 
less bound by his judicial admissions, whether he prosecutes the suit in which they 
are made to a definitive judgment, discontinues without reservation, or takes a non- 
suit. Byrne v. Hibernia Nat. Bank, 31 La. Ann. [81] 83.” 

It is true that in that suit the nonsuit seems to have resulted from the voluntary 
discontinuance by the person who had made the answers to the interrogatories 
but we do not see that any distinction can be based on this difference. But, even if 
we felt that neither the testimony given by defendant’s district manager nor the 
answer given by defendant in the earlier suit establishes the basis of distribution 
of the premium, there is, we feel, a compelling reason for holding that the basis is 
that contended for by plaintiff. This reason is that, if that is not the correct basis, 
obviously the company itself was under the necessity of so showing. Sound 
underwriting requires that such a company allocate a:portion of such a premium 
to each of the features of the contract and, in ‘addition to the sound underwriting 
principles, we feel that it is required by the act itself to do so, though no specific 
mention of necessity for such division appears in the said act. Since it is required 
by the act that the reserve be accumulated and be applied in accordance with the 
act, it follows that a company may not be permitted to defeat the purpose of the 
statute by coupling with life protection some other form of insurance coverage, 
charging a single premium for the two or more risks, and then, as here, contending 
that there is no basis for allocating any particular portion of the premium to any 
particular portion of the coverage. 

In view of the testimony given by the company’s district manager, and especially 
because the company has not shown that any other basis of division was adopted 
by it, we accept as sound plaintiff’s contention that 20 per cent., or 10 cents of each 
weekly premium, was. or should have been, set up on the company’s books as the 
premium on the life feature of the contract. 

[7] The company next contends that even if 10 cents each week be considered 
as the life premium, there is not sufficient showing that such a premium would, in 
the time during which premiums were paid in this case, produce a reserve sufficient 
to carry the policy beyond the date of death. 


Mr. Barthe, who testified on behalf of plaintiff, stated that, in determiriing the 
amount of reserve which had accumulated at the time of default, he based his cal- 
culation on a premium of 10 cents a week, or $5.20 a year, and that he had resorted 
to the actuarial, or Combined Experience Table of Mortality, and had, from that 
table, found that the reserve so accumulated amounted to a net sum of $2.71, after 
deducting the 20 per cent., or one-fifth (as required by the Act of 1906), and that, 
“after deducting any indebtedness to the company and one-fifth of the said entire 
reserve,” as required by the Act of 1906, the remaining amount, applied as a net 
single premium, should have purchased paid-up insurance of $135 for 831 days, 
which would have extended the coverage far beyond the date of the death. His 
calculations are not shown to be erroneous and, in fact, are not criticized by defend- 
ant except in two particulars, to which we shall later refer. Defendant’s actuary 
found no substantial fault with Mr. Barthe’s calculations, ~but devoted himself 





562 The Insurance Law Journal, Vol. 88 [Mar., 1937 


entirely to an effort to show that the policy was nothing more than one for a term, 

Counsel for defendant attacks the result reached by Mr. Barthe, contending 
that he had reached a different result in the earlier part of his testimony. But the 
calculation of Mr. Barthe shows very plainly that the different and higher result 
reached in the first instance was not complete and that he had not, as he very 
clearly shows, deducted the amount which is required to be deducted by the Act 
of 1906, to which we have just above referred. 

Counsel for defendant maintain that Mr. Barthe should not have used the 
actuaries’ or Combined Experience Table of Mortality, and he bases this contention, 
apparently, on the fact that the Act of 1906 provides that, in setting up the reserve 
which is required thereby, the company shall compute the said reserve “according 
to the standard adopted by said company.” But the company has not shown that 
it has adopted any standard other than that on which the said tables are based. It 
is true that there is another table of mortality which is referred to, the “American 
Experience Table,” or “American Mortality Table”; but it is shown without con- 
tradiction that the tables used by Mr. Barthe are more favorable to the company 
than are the American Mortality Tables. That the tables used are approved in 
this state is evidenced by Act No. 114 of 1898, which fixes the method by which the 
Secretary of State shall value the policies of each company in Louisiana and ascer- 
tain the reinsurance reserve and surplus of every such company, and which pro- 
vides that, in making such calculations, the Secretary of State shall use the “Actu- 
aries’ or Combined Experience Table of Mortality” and also the “American Experi- 
ence Table of Mortality.” On this score we find no fault with the calculations to 
which we have referred. 

Counsel also attack the calculation, contending that Mr. Barthe used the age 
thirty-three to determine the rate at which the extended insurance should have been 
purchased, and that the Act of 1906 requires that the age attained at the time of 
default must be used and not the age of the insured at the time of the original 
issuance of the policy. That the act so provides is evident from a mere reading 
of it, but the report of Mr. Barthe, which is in the record, shows that he used the 
atained age in making the calculation. 

We conclude that, at the time of the default, the policy had accumulated a suf- 
ficient reserve to purchase extended insurance for a period longer than would have 
been necessary to include the date of assured’s death, and that, therefore, the policy 
was in full force and effect at that time. 

The judgment below ran in favor of plaintiff for the face value of the policy, 
to wit, $135, with legal interest from judicial demand until paid and for all costs. 

Though, in the original petition, the penalties and attorney’s fees provided by 
Act No. 310 of 1910 were prayed for, we find in the record no answer to the 
appeal, and therefore find it unnecessary to consider the question of whether these 
penalties should be awarded. 

It is therefore ordered, adjudged, and decreed that the judgment appealed from 
be, and it is, affirmed at the cost of appellant 

Affirmed. 


STANDARD LIFE INS. CO. OF THE SOUTH v. COLEMAN. No. 32329. 
Supreme Court of Mississippi, Division A. Nov. 2, 1936. 
170 Southern Reporter 297. 
1. PAYMENT OF PREMIUM. 

_Beneficiary’s complaint in action on life policy alleging that there was valid 
policy on insured’s hfe at time of death and alleging that beneficiary had complied 
with conditions of policy held demurrable for failure to allege that all premiums 
due had been paid, since the word “valid” did not necessarily imply payment of 
premiums, and payment was condition to be performed by insured (Code 1930, 
§ 561). P 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
2. PLEADING. 

In action on life policy, defect in beneficiary’s complaint which failed to allege 
that all premiums due had been paid could be cured by amendment. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 


Appeal from Chancery Court, Adams County; R. W. Cutrer, Chancellor. 
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Action by Bertha Coleman against the Standard Life Insurance Company of 
the South and others. From a decree overruling its general and special demurrers, 
the named defendant appeals. 

Reversed and remanded. 

Brandon & Brandon, of Natchez, for appellant. 

Engle & Laub, of Natchez, for appellee. 

SmitH, Chief Justice. 

This is an appeal from a decree overruling a general and a special demurrer 
to a bill of complaint. The complainant, the appellee here, is a beneficiary in a life 
insurance policy issued by the appellant to Richard Coleman. The defendants to 
the bill of complaint are the appellant, the company which issued the policy, Sarah 
McCoy, Sarah Coleman, and Bertha Coleman, administratrix of the estate of 
Richard Coleman. The purpose for which the persons other than the insurance 
company were made defendants to the bill will hereinafter appear. 

The allegations of the bill of complaint, in substance, are: The Standard Life 
Insurance Company of the South issued to Richard Coleman, alleged to be the 
husband of the complainant, Bertha Coleman, an insurance policy payable on his 
death to Bertha, a copy of the policy being filed as an exhibit to the bill. The 
policy provides for the payment of weekly premiums thereon of 40 cents each; 
it contains an “accidental death benefit” clause by which if death of the insured 
was accidental within the terms of the policy, double the face of the policy would 
be paid to the beneficiary. Richard Coleman was shot and killed by Bertha, his 
wife, who was: thereafter indicted therefor, tried and acquitted. The complainant 
has been appointed, and has qualified, as administratrix of the estate of Richard 
Coleman. Sarah McCoy claims that she married Richard Coleman prior to his 
marriage with the complainant, and is his widow, entitled to participate in the 
proceeds of the insurance policy. Sarah Coleman is the daughter of Richard 
Coleman and the complainant. The marriage of Sarah McCoy and Richard Coleman 
is denied, but is alleged to be here immaterial for the reason that the policy is 
made expressly payable to Bertha Coleman. Sarah McCoy is alleged to be a 
proper defendant, so that her claim to the proceeds of the policy as the widow of 
Richard Coleman may be adjudicated; and for the further reason, along with 
Sarah Coleman and Bertha Coleman, administratrix, so that in event it should 
appear that Richard Coleman was feloniously killed by the appellee, which fact 
the bill denied, and the court should hold that for that reason she cannot recover 
on, or share in the proceeds of, the policy, they may assert the right, if any, of 
Richard Coleman’s estate thereto. 

The Standard Life Insurance Company of the South appeared and filed a 
general and a special demurrer. The special demurrer challenges, among other 
things, the joinder of Sarah McCoy, Sarah Coleman, and Bertha Coleman, adminis- 
tratrix, as parties defendant to the bill of complaint. 

[1, 2] One of the appellant’s complaints is that the bill fails to allege that all 
premiums due on the policy had been paid. The appellee says that the bill contains 
two allegations which include the payment of the premiums. These allegations are: 
(1) “That there was, at the time of the death of the said Richard Coleman, a 
valid policy of insurance on his life issued by Standard Life Insurance Company 
of the South, a defendant herein, copy of which is hereunto attached,” etc., and 
(2) “complainant has complied with all of the terms and conditions of said policy 
of insurance in all manners whatsoever.” 


The word “valid” as here used does not necessarily imply that the premiums 
due on thé policy had been paid. The second allegation is sufficient to allege the 
performance of all conditions which the complainant herself must have performed, 
section 561, Code of 1930, but the payment of premiums was not a condition to be 
performed by her, but by the insured. This defect, of course, can be cured by 
amendment. 


[3] Coming now to the special demurrer, Bertha Coleman’s cause of action 
on the policy is legal, not equitable, and the only necessary party thereto is the 
insurance company. If the other parties which the complainant seeks to make 
defendants to the bill have the right to recover on the policy, they will not be 
affected by a judgment or decree in an action by Bertha Coleman alone against 
the company, and she is concerned only with her own right to recover. Whether 
the company has the right to itself bring all persons claiming an interest in the 
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policy before the court in one suit is not before us; it is here objecting to that 
course, 


The decree of the court below will be reversed, and the cause will be remanded 
to the circuit court of Adams county. 
So ordered. 


SECURITY MUT. LIFE INS. CO. v. BRUNSON. No. 32429. 
Supreme Court of Mississippi, Division A. Nov. 30, 1936. 


170 Southern Reporter 824. 
1, SURRENDER VALUE. 


In suit for cash surrender value of life policy, heirs and estate of deceased 
brother of insured who had paid premiums on policy and obtained loans thereon 
without consent of insured held not “necessary parties,” where insured sought 
no relief from heirs and estate. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Appeal from Chancery Court, Grenada County; L. A. Smith, Sr., Chancellor. 

Suit by W. E. Brunson against the Security Mutual Life Insurance Company. 
From an adverse decree, the defendant appeals. 

Affirmed. 

H. T. Odom, of Greenwood, for appellant. 

S. C. Mims, Jr., of Grenada, for appellee. 

McGoweEn, Justice. 

The Appellee, W. E. Brunson, filed his bill in the chancery court of Grenada 
county against the appellant, Security Mutual Life Insurance Company, alleging, 
in substance, that the insurer had executed a policy of insurance on appellee’s 


life on the 23d of September, 1911, for the face amount of $2,000, the premiums 
thereon being $56.59 to be paid each year for twenty years, whereupon appellee 
was entitled to certain setthkements, among others, a cash surrender value of 
approximately $1,000. The bill further alleged that all the premiums on the policy 
had been paid for the twenty-year period; that Sam J. Brunson was named 


beneficiary therein; that appellee was entitled to approximately $1,000 as the 
cash surrender value; that appellee did not have the policy; and that the 


insurer should be required to produce it in court and make discovery as to the 
actual value of the same. The prayer of the bill was for the recovery of the 
cash surrender value of the policy, according to the contract. : 
Appellant filed a motion suggesting a nonjoinder of parties, alleging that 
the estate of Sam. J. Brunson was a proper party defendant; that Sam J. Brunson 


had died since the policy became paid up, and that there was an administration 
of his estate; that in the lifetime of Sam J. Brunson the appellee had made an 


absolute, unconditional gift of the policy to him; that Sam J. Brunson paid the 
premiums thereon for fifteen years; and that during his lifetime he, as claimed 
by W. E. Brunson, without the knowledge and consent of the complainant, 
obtained from the insurance company at various times loans on said policy, 
amounting in the aggregate to the cash surrender value thereof. 


The court below overruled the motion to require the appellee to make the 


estate, or the heirs, of Sam J. Brunson parties to the bill; whereupon the 
insurance company filed its answer, in which it admitted the execution of the 
policy, that the premiums had been paid for twenty years, the death of Sam J. 
Brunson; and averred the absolute, unconditional gift of the policy by the 
insured to Sam J. Brunson in his lifetime, and the making of the loans thereon 


with the knowledge and consent of the insured, As part of the answer, the 


motion for nonjoinder was renewed as a plea. The court, having heard the 
evidence, entered a decree in favor of the insured, W. E. Brunson, against the 
insurance company for the sum of $924.29. 

{1, 2] 1. On the assignment of error that the heirs, or estate, of Sam 
J. Brunson were necessary parties to the suit, we are of opinion that the court 
did not err in overruling the motion or in declining to sustain the plea to the 
same effect. There was no contention on the part of W. E. Brunson, the 
appellee, that his brother, Sam J. Brunson, owed him anything, nor did he seek 
any kind of decree against him, and it is evident from the language of the 
original bill that this is a straight suit for the recovery of the cash surrender 
value of the policy issued on his life. It might have been advantageous to the 
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insurance company if the Sam J. Brunson estate, or his heirs, had been brought 


in by the appellee to answer the bill—that advantage being to recover from 
the estate by way of cross-bill the amount collected from the insurance com- 
pany as loans on the policy by signing the name of W. E. Brunson on the checks 
issued by the company for such loans, and by signing W. E. Brunson’s name to 
the applications for the loans, in the event a recovery was had by W. E. Brunson 
against the insurance company. There is nothing in the pleadings to show that 
there was a common right or interest in the subject matter of this litigation 


between Sam J. Brunson and W. E. Brunson, and there is nothing to show that 


the court here could not proceed to final decree and decide the case as between 
the litigants before it and do them justice. The interest of a party must be 
considered as to quality and nature, and new parties will not be brought into 
a suit at the instance of the defendant therein for the sake of the defendant’s 
convenience, or in order that he may file a cross-bill against said new parties. 
Lemmon vy. Dunn, 61 Miss. 210; Coulson v. Harris, 43 Miss. 728; McPike v. 
Wells, 54 Miss. 136. s 


(3] 2. It is the main contention of the appellant that the court below 
erred in holding that the insured had not made an absolute, unconditional gift 
of the insurance policy to his brother, Sam J. Brunson, on or about the time the 
name of the beneficiary was changed to Sam J. Brunson. This policy was issued 
on the life of W. E. Brunson in 1911, payable to his mother, Louisa Brunson. 
In January, 1916, the policy was evidently delivered by W. E. Brunson to Sam 
J. Brunson; the latter made application to the insurer for a change of bene- 
ficiary, and in that application requested that he be made the beneficiary. The 


proof is undisputed that Sam J. Brunson signed the name of W. E. Brunson for 


said change in beneficfary. It is also undisputed that W. E. Brunson agreed 
that the change of beneficiary should be thus made, but he denied signing the 
application. The change was made by the insurer on its books on January 18, 
1916, and thereafter, until the policy was fully paid up in 1931, the beneficiary 
paid all the premiums, applying thereto for the most part the cash dividends 
paid by the insurer on the policy. 


W. E. Brunson testified that he had no knowledge of the applications for, 


or the payments to Sam J. Brunson of, the several loans unquestionably made 
on the policy by the insurer. The evidence is undisputed that Sam J. Brunson 


in his lifetime had checks for these various loans sent to him addressed and 
payable to W. E. Brunson, and that he indorsed W. E. Brunson’s name thereon 
together with his own indorsement. One application for a loan was acknowl- 


edged before a justice of the peace. W. E. Brunson denied that he had ever 


heen before the justice of the peace and denied his signature. There was other 
testimony that the signature thereon was not that of W. E. Brunson. 


The appellee further testified that he delivered the policy of insurance some 
time in 1916 to his brother, Sam J. Brunson, and his testimony is as follows: 

“Q. Now, what happened to that policy? A. Well, I paid the premiums on 
‘em four or five years, and my brother taken it up. 


“The Court: Your brother did what? A. Was payin’ it after that. 


a ’ ‘ ’ 
Q. I know, but what did you say ‘taken it over’? A, Taken this over, 
yes sir. 

“Q. Under what condition did he take the policy? Were you married at that 
time? A. No, sir. 

“Q. Were you able to pay the premiums? A. No, sir. 

Q. And you turned the policy over to him for him to pay the premiums on 
the policy, A, Yes, sir.” 

He further testified, with reference to the gift: 

“Q. It was your understanding when you turned the policy over to him that 
he was to pay the premiums. A. Yes, sir. 

“Q. What consideration did he get out of it? A. He had the protection of 
the policy. 
_ “Q. He was going to get the two thousand dollars if you died before he 
did. A. Yes, sir. 


_ “Q. And that was all he was going to get out of it. A. He had the protection 
tor these twenty years, you see. 


a m That's all he had. He was to pay the premiums and get nothing else. 
. Yes, sir.’ 
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The witness denied any knowledge of the loans secured by his brother on 
the policy, and denied his signature to any of the checks issued by the company 
payable to W. E. Brunson, or that-he had made any inquiry relative thereto. 
He denied that he had any conversation after the death of his brother with 
Chambley, the administrator of hig brother’s estate, in which he told him that 
the policy belonged to his brother Sam, and for that reason he was willing to 
make it over to Annie May Brunson, the daughter of Sam, or to his estate, 
and denied that he had given the policy to his brother. 

It is not disputed that Sam J. Brunson in 1916 attended to having the bene- 
ficiary changed in the policy. In that application, which appeared to have been 
sgined by W. E. Brunson, there is this language, after appointing Sam Brunson 
as beneficiary: “In the event of death of said beneficiary—before my death, 
then and fn that case the proceeds thereof shall be payable to my executors, 
administrators or assigns.” 

Chambley testified that, after the death of Sam Brunson, W. E. Brunson 
admitted to him that the policy belonged absolutely to the deceased, Sam J. 
Brunson, and agreed to change the beneficiary so as to make the estate of Sam 
J. Brunson the beneficiary, and the witness secured blanks for that purpose, 
whereupon W. E. Brunson declined to execute the change of beneficiary appli- 
cation, 

The justice of the peace who took the acknowledgment to one of the appli- 
cations for a loan declined to identify W. E. Brunson as the party who came 
before him. 

We think this statement of the evidence is sufficient to show that there was 
a sharp conflict therein. The chancellor found the facts in favor of W. E. 
Brunson, the insured. According to the application for change in beneficiary 
in 1916, when both brothers had very recently decided to make the change and 
did make the contract, it is a significant circumstance that the provision in that 
application was that, in case Sam J. Brunson died before W. E. Brunson, then 
the proceeds of the policy of life insurance were to be paid to the heirs and 
legal representatives of W. E. Brunson, It is also significant that Sam obtained 
the loans of the policy from the insurer in the name of W. E. Brunson. 

[4] We are not unmindful of the fact that delivery of the chose in action, the 
insurance policy, by W. E. Brunson to Sam J. Brunson is prima facie evidence 
of a gift thereof, but the explanation of W. E. Brunson as to the purpose of the 
delivery is not unreasonable or unbelievable. We are therefore of the opinion 
that the chancellor was warranted in his finding, and that the overwhelming weight 
of the evidence is not with the insurer. We are relieved from the necessity, in 
view of the facts of this case, of deciding whether or not a written contract of 
life insurance may be made the subject of absolute gift by an oral contract and 
manual delivery, or under what terms and conditions such an oral contract can be 
made, if at all. 

[5-7] There is no reason here for the application of the doctrine of estoppel. 
According to the finding of the chancellor, Sam J. Brunson imposed upon the 
insurance company by signing W. E. Brunson’s name to applications for loans, and 
indorsed his name on the several checks issued therefor without any authority 
so to do. As we see it, under the oral contract, testified to by W. E. Brunson, he 
was not called upon to do or say anything relative to the insurance policy until 
after the death of his brother in September, 1934, when the title thereto was again 
vested in him for the benefit of his estate. Within a very short time after the 
death of his brother, he began to make inquiry of the insurance company and 
demanded payment of the cash surrender value. The evidence of W. E. Brunson 
as to his signature on checks and applications, being that of his brother and 
without his authority, while affecting the interest of his brother’s estate, was not 
establishing a claim against that estate, which was not a party to the suit nor 
necessarily a party. The evidence was against the insurance company on its onl) 
real defense—a gift of the policy by W. E. Brunson to Sam J. Brunson in the 
lifetime of the latter. Love v. Stone, 56 Miss. 449. No right of Sam J. Brunson 
is involved in this suit. That his estate may be affected prejudicially in consequence 
of the_result of this suit in W. E. Brunson’s favor, and a future action by the 
insurance company against that estate, does not render W. E. Brunson incompetent 
as a witness in the present suit. “To exclude a party as a witness to prove his 
own claim or right, it must be against the estate of a deceased person in the suit 
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in which he proposes to testify.” The case of Whitehead v. Kirk, 104 Miss. 776, 
61 So. 737, 62 So. 432, 51 L. R. A. (N. S.) 187, Ann. Cas. 1916A, 1051, is not in 
point here and the difference is clear. In that case the sole heir at law of a 
testator was his widow. The will devised all of his property to his sisters. The 
widow, as his only heir at law, contested his will on the ground that the husband 
was mentally incapacitated to execute a will. Her testimony disclosing the intimate 
relations between husband and wife tended materially to establish insanity of the 
husband and destroy the will. That accomplished, she took the property, depleted 
her husband’s estate, and established her claim thereto in violation of the statute. 
\ firmed. 


HOUSTON v. METROPOLITAN LIFE INS. CO. No. 23133. 
St. Louis Court of Appeals. Missouri. Nov. 10, 1936. 
Rehearing Denied Nov. 24, 1936. 
97 Southwestern Reporter (2d) 856. 
1. PROOFS OF DEATH. 

In action on life policy, statement of physician, which was not shown to have 
been furnished insurer by beneficiary, that it was signed by physician, or how 
insurer came into -possession of it, held not part of proofs of death furnished 
insurer by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 550.) 
2..PROOFS OF DEATH. 

Agreement of beneficiary that written statements and affidavits of all physicians 
who attended or treated insured should constitute part of proofs of death held not 
to extend to statements furnished insurer by physicians without knowledge of 
beneficiary, but referred only to those furnished by him. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

3. CANCER. 

: Whether insured was suffering from cancer at time of making her application 
for life policy, wherem she represented that she had never had cancer and had 
not been attended by physician, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. MATERIALITY. 

Material misrepresentations in application for life policy, even though inno- 
cently made, will avoid policy where representations are warranted to be true, or 
policy is either conditioned upon their truth, or provides that falsity of representa- 
tions will avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

5. FRAUD. 

_ Misrepresentation in application for life policy will not avoid policy unless 
fraudulently made where there is no warranty as to truth of representations, or 
no provision that policy is conditioned upon truth of representations, or that falsity 
thereof will avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

6. MISREPRESENTATION. 

Rule, that statute providing that matter misrepresented in securing life policy 
must contribute to contingency on which policy is to become due to avoid policy 
applies to warranties and representations and to both innocent and fraudulent mis- 
representations, held not to defeat recovery on life policy on which liability was 
sought to be avoided on ground that insured had misrepresented her health (Mo. 
St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

7, CANCER. 

Whether representation of insured, in application for life policy, that she was 
not suffering from cancer was fraudulently made so as to preclude recovery by 
beneficiary, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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8. APPLICATION. 
_ Questions answered in an application for insurance prepared and submitted by 
insurer are to be strictly construed against insurer. ; 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. MEDICAL ATTENDANCE. 

“Attended by a physician,” as used in application for insurance, requires an 
attendance with reference to some disease of a serious character, affecting sound 
bodily health, and does not refer to a mere temporary indisposition or an ailment 
trivial in its nature. 

(For other cases, see Insurance, Dec. Dig, § 292.) 

10. FRAUD. ; 

Representation in application for life policy that insured had not been 
attended by a physician held not necessarily fraudulent so as to avoid life policy, 
where insured may not have been suffering from cancer at time of represen- 
tation and, if she was so suffering, knowledge of her disease had been purposely 
kept from her. 


(For other cases, see Insurance, Dec. Dig. § 292.) 

11. PROOF OF DEATH. ; 

In action on life policy, beneficiary held to have established prima facie case 
by introducing policy, showing that he was beneficiary, and insured’s death while 
policy was in force. 

(For other cases, see Insuranee, Dec. Dig. § 665[1].) 

12. DEATH, CAUSE OF. 

In action on life policy, after prima facie showing by beneficiary, burden held 
to rest upon insurer to prove misrepresentations pleaded in its answer and 
that matter misrepresented contributed to cause of insured’s death as regards 
right of insurer to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

13. PENALTY. : 

_ _ Penalty imposed on insurer for vexatious refusal to pay should not be 
inflicted unless such refusal was willful and without reasonable cause as facts 
appeared to reasonable man before trial, and merely because judgment, after 
trial, is adverse to insurer’s contention, does not justify inflicting penalty. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

14. PENALTY. ‘ / s 

In action on life policy, evidence held insufficient to show vexatious refusal 
to pay by insurer so as to authorize assessment of attorneys’ fees, notwithstand- 
ing facts were such as not to defeat a recovery on policy as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

On Motion for Rehearing. 
15. MISREPRESENTATION, 

Even though application for life policy contained clause to effect that state- 
ments in application should form basis of contract of insurance, such statements, 
in absence of fraud, must be deemed representations and not warranties under 
express provisions of policy, and hence misstatements would be ineffectual to 
avoid policy unless fraudulently made. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


Appeal from St. Louis Circuit Court; Robert J. Kirkwood, Judge. 

Action by George Houston against the Metropolitan Life Insurance Com- 
pany. 

Judgment for the plaintiff, and the defendant appeals. 

Reversed and remanded conditionally in accordance with opinion. 

Fordyce, White, Mayne & Williams and R. E. La Driere, all of St. Louis 
(Leroy A. Lincoln, of New York City, of counsel), for appellant. 

Philip C. Kopitsky and Kopitsky & Kessler, all of St. Louis (Wm. H. Allen, 
of St. Louis, of counsel), for respondent. 

Sutton, Commissioner. 


This is an action on an insurance policy for $1,000 covering the life of Minnie 
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Houston, who was plaintiff’s wife. Plaintiff is the beneficiary named in the policy. 

The petition alleges that the policy was issued on April 15, 1931, in the city of 
St. Louis, and that the insured died on March 26, 1932, while the policy was in 
torce. 

The answer charges that the insured in her application for the policy made false 
and fraudulent representations concerning her condition of health; that the insured 
represented that she had never had cancer and had not been attended by a physician, 
and had not had any treatment, within the last five years, at any dispensary, hos- 
pital, or sanatorium; that said representations were false; that the insured had 
been suffering with carcinoma of the uterus, and had been under the care of 
physicians for the treatment of said disease, and had been a patient in a hospital 
for the treatment of said disease, prior to the date of said application; and that 
the insured died, on March 26, 1932, from said disease. 

The application is in two parts, part A and part B. Part A is dated April 7, 
1931; part B is dated April 15, 1931. The representations complained of are con- 
tained in part B. The policy provides that “all statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties.” 

The trial, with a jury, resulted in a verdict and judgment in favor of the 
plaintiff for $1,090 as the amount due under the policy, including interest, and 
$150 as attorneys’ fees. 

Plaintiff testified that he went with his wife to see Dr. Stafford some time 
in the early part of April, 1931; that his wife was not ailing during the months 
of February and March, 1931; that she went to the hospital on April 8, 1931, 
which was after she signed the application for insurance with the defendant com- 
pany; that he was not present when the application was signed; that his wife was 
treated by Dr. Haskell in December, 1931; that the doctor did not tell him that 
his wife had cancer; that the doctor treated his wife from December, 1931, until 
approximately the time of her death; that Dr. Hopkins treated her before Dr. 
Haskell’s treatments began; that there were no doctors other than these treating 
his wife so far as he knew; that his wife appeared to be in good health in April, 
1931, and he did not observe anything about her condition that would lead him 
to believe there was anything wrong with her. 

Dr. Sidney Levin testified for defendant that he examined the insured on 
April 8, 1931; that a provisional diagnosis was made of cancer of the uterus, 
which could, however, have been some other condition; that he made a re-exam- 

@ination on May Ist; that she entered the hospital on May 4th; that the microscopic 
diagnosis showed positive cancer on May Sth; that she received radium treatment 
for the cancerous condition, and was discharged from the hospital on May 7th; 
that she returned to the hospital on July 16th for another radium treatment, and 
again on October 2d, when she again had a radium treatment; that there were no 
subsequent treatments at the “hospital, but that he called to see her at her home 
once or twice after that time; that her condition at the examination on April 8th 
could have been caused by something other than cancer; that cancer does not 
usually assert itself in a positive way shortly after its inception in the body and 
usually is very vague; that it is possible for a person to be suffering with cancer 
without knowing anything at all about it; that he did not tell the insured at any 
time that she was suffering with cancer; that it was his policy not to tell; that 
when he saw the insured on April 8th, she appeared to be in very good health; 
that cancer is not usually very fast growing, but sometimes it is very fulminating. 

Defendant introduced the proofs of death furnished defendant by = 
consisting of a statement signed and sworn to by plaintiff dated April 4, 1932, 
statement signed and sworn to by Dr. R. C. Haskell dated March 28, 1932, a letter 
from Dr. M. J. Hopkins dated April 30, 1932, and a letter from Dr. R. C. Haskell 
dated April 28, 1932. 

In the statement signed and sworn to by the plaintiff dated April 4, 1932, he 
“agrees that the written statements and affidavits of all the physicians who attended 
or treated the insured shall constitute and they are hereby made a part of these 
proofs of death.” 


The statement signed and sworn to by Dr. R. C. Haskell dated March 28, 
1932, contains the following: 

“How long have you known deceased? Since December 21, 1931. 

“Date of death? March 26, 1932. 

“What was the immediate cause of death? Carcinoma of the uterus. 
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“What were the contributory causes of death and the duration of each? Disease 
or impairment, carcinoma of the uterus; duration seven months. 

“When were you first consulted by deceased for the condition which either 
directly or indirectly caused her death? December 21, 1931. 

“Date of first visit in last illness? December 21, 1931. 

“Date of last visit? March 25, 1932.” 

Dr. Haskell’s letter of April 26, 1932, is as follows: “This is to certify that 
Minnie Houston was under my professional care from December 21, 1931, to 
March 26, 1932, on which date she died. Diagnosis: Carcinoma of the uterus. 
The disease dated back to the latter part of August, 1931, according to the history 
of the case.” : 

Dr. M. G. Hopkins, in his letter of April 30, 1932, stated that his services to 
the insured began on September 2, 1931, and that she was then suffering with 
carcinoma of the uterus; that he recommended radium treatment; that he saw her 
occasionally up to November 11, 1931. 

Defendant introduced in evidence, over the objection of plaintiff, what purports 
to be a statement of Dr. Samuel Stafford to the effect that the cause of the insured’s 
death was carcinoma of the uterus, and that the duration of the disease from his 
personal knowledge was one year. 

Minnie C. Sheppard testified, for plaintiff, that she had known the insured since 
about 1924, and was a neighbor of hers; that she appeared to be a fine, healthy 
looking woman and never complained; that she knew nothing about her illness in 
the early part of 1931, but that she appeared to be in good health and did some 
housework for her in the nature of cleaning windows and scrubbing paints; that 
she did not know what she died of, but knew that she was a fine, healthy looking, 
robust woman, and worked. 

Ollie Thompson testified, for plaintiff, that she knew the insured about two 
years before her death, and that during March and April, 1931, she appeared to be 
of good health, complexion, and color, and went about her housework as she saw 
her every day; that she never complained and did the housework around the house 
and did some work outside—washing and scrubbing. 


Thomas Coleman testified, for plaintiff, that he knew the insured from her 
early childhood; that he saw her quite often in February, March, and April, 1931, 
and that she appeared to be in good health, and she did not complain of any suffer- 
ing; that she had the usual color and appeared to be doing hard work about the 
house as usual; that he saw her about a week before she died, and did not recall 
exactly how long she was sick, but that she was not sick very long; that when he 
saw her about a week before she died she was able to sit up some, but that she was 
sick, of course, at that time. 


Error is assigned by defendant upon the refusal of its instruction in 
nature of a demurrer to the evidence requested at the close of the entire case. 
is contended that the plaintiff’s proofs of death introduced in evidence by 
defendant show that the representation of the insured, in her application, that s 
had never had cancer, was false, and that her death resulted from that disease. 
is also contended that if the representation was in fact false, it defeats recovery, 
though the representation was innocently made. 


[1-3] As to the first contention, it will suffice to observe that the proofs of 
death furnished by plaintiff do not show that the representation was false, but show 
just the contrary. In his sworn statement Dr. Haskell said the duration of the 
disease was seven months, and in his letter he said the disease dated back to the 
latter part of August, 1931. 


Defendant, however, relies on what purports to be a statement of Dr. Stafford. 
It contends that this statement constitutes a part of the proofs of death. But this 
contention is not supported by any evidence. It is not shown that the plaintiff 
furnished this statement to the defendant. On the contrary, plaintiff testified that 
he knew nothing of it. There was no evidence to show that it was made or signed 
by Dr. Stafford, or how the defendant came into possession of it. It is true it 
purports on its face to be a part of the proofs of death, but this does not prove its 
authenticity. But if it were regarded as authentic, it was nevertheless no part o! 
the plaintiff's proofs of death. The agreement in his statement of April 8, 1932, to 
the effect that the written statements and affidavits of all physicians who attended 
or treated insured should constitute a part of the proofs of death, evidently refers 
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to statements and affidavits furnished to defendant by plaintiff, and not statements 
and affidavits furnished to the defendant by the physicians without the knowledge of 
the plaintiff. ; . 

We do not think it may be said as a matter of law, in view of all the evidence 
in the case, that the insured was suffering with cancer at the time of the making 
of her application. ; : 7 

[4, 5] We do not agree with the defendant, however, that a misrepresentation 
made in the application defeats recovery, though the representation was inno- 
cently made. 

In Grand Lodge v. Massachusetts Bonding & Insurance Company, 324 Mo. 938, 
25 S. W. (2d) 783, 787, our Supreme Court en banc said: “The rule in this 
state is that representations, in order to avoid a contract or bond, must have been 
fraudulently made. Intentional fraud is essential to an action or defense of deceit 
or misrepresentations.” 

Defendant relies on Kirk v. Metropolitan Life Insurance Company, 336 Mo. 
765, 81 S. W. (2d) 333, 343. In that case the court holds that a material misrepre- 
sentation avoided a life policy providing that no obligation exists unless the insured 
is in good health at the time of the issuance of the policy. ‘There is no such pro- 
vision in the policy here in suit. 

So, in Pacific Mutual Life Insurance Co. v. Glaser, 245 Mo. 377, 150 S. W. 549, 
45 L. R. A. (N. S.) 222, relied on by defendant, the application expressly war- 
ranted that all statements and answers made in the application were complete, true, 
and correct, and that if any such statement or answer was incomplete, untrue, or 
incorrect, na valid claim could arise under the policy on account of the death of the 
insured. There is no such warranty in the application or policy here in suit. On 
the contrary, the policy expressly provides that “all statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties.” 

In the Kirk Case the fundamental principle on which the case was ruled is 
found in the following language: “The insurer agreed to assume liability only upon 
condition that the insured should be, not merely believe herself to be, in sound 
health when the policy was issued, and the premium was fixed upon that basis.” 

So, in Woods v. National Aid Life Association (Mo. App.) 87 S. W. (2d) 698, 
702, the Springfield Court of Appeals, discussing the Kirk Case, said: “When the 
cause reached the Supreme Court, the ruling of the Kansas City Court of Appeals 
was disapproved and the Supreme Court definitely settled the question by holding 
that material misrepresentations will void a life policy, however innocently made, 
and the insured’s innocence will not void the defense in a suit where the policy 
provides that such misrepresentations will void the policy.” (Italics ours.) 

The rule in this state, as we understand it, is that where material representa- 
tions made in an application for a policy of life insurance are warranted to be true, 
or the policy is conditioned upon the truth of the representations, or provides that 
the falsity of the representations shall avoid the policy, then the representations, if 
in fact untrue, will avoid the policy, though the representations were innocently 
made. This is so because such is the contract. The insurer is entitled to stand on 
the contract as written, and the innocence of the insured in making the representa- 
tions is a matter of no concern. But where there is no such warranty or provision 
in the policy a misrepresentation, in order to avoid the policy must have been fraudu- 
lently made. This is the rule applicable to contracts generally, and we see no 
reason why an exception should be made with respect to insurance contracts. 


We are not concerned here with a policy providing that the policy shall not 
be effective, or that there shall be no liability, unless the insured was in sound 
hodily health at the time of the issuance of the policy. Of course, where the policy 
so provides and it turns out that the insured was not in sound bodily health at the 
of the issuance of the policy, but was suffering with the disease which caused his 
death, there is no liability. This is so because such is the’ contract. 

|6] Defendant invokes the rule, announced in the decisions, that the statute, 
section 5732, R. S. 1929, Mo. St. Ann. § 5732, p. 4373, providing that no misrepre- 
sentations made in obtaining or securing a policy of life insurance shall be deemed 
material, or render the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the policy is to become 
due and payable, applies alike to warranties and representations, and draws no dis- 
tinction between innocent and fraudulent misrepresentations. We are unable to 
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see how this rule helps defendant. Obviously, the statute does not disturb the law 
of insurance contracts except in that it avoids defenses founded ‘on misrepresenta- 
tations when the matter misrepresented does not contribute to the contingency or 
event on which the policy is to become due and payable. The purpose of the 
statute is to aid, not to hinder, the insured—to limit, not to extend, the rights of 
the insurer. 


[7] Of course, it may not be said as a matter of law, under the evidence in the 
present case, that the representation of the insured that she was not suffering with 
cancer was fraudulently made. The evidence does not show that she knew, either 
before or after the making of her application, that she was suffering with cancer. 
On the contrary, the testimony shows that she was purposely kept in ignorance of 
it. Even if it may be said as a matter of law that she was suffering with cancer at 
the time of the making of her application, surely it may not be said as a matter of 
law that she knew it. 


[8-10] However, defendant contends that the representations of the insured in 
her application that she had not been attended by a physician, and had not had any 
treatment in a hospital, within the last five years, were necessarily fraudulent. In 
considering this contention it should at the outstart be observed that if the insured 
was not in fact suffering with cancer at the time she made the representations com- 
plained of, the representations were not material, because they did not operate to 
conceal a diseased condition which contributed to her death. Moreover, the repre- 
sentation that she had not had any treatment in a hospital within the last five years 
was not untrue, for the evidence shows that she received no treatment until long 
after the making of the application and the issuance of the policy. Nor was the 
representation that she had not been attended by a physician necessarily untrue or 
fraudulent. It is pertinent to observe in this connection that questions answered in 
an application for insurance prepared and submitted by the insurer are always 
strictly construed against the insurer. To have been “attended by a physician” 
within that term as used in an application, there must have been an attendance with 
reference to some disease or ailment of a serious character, affecting the person's 
sound bodily health, and not in relation to a mere temporary indisposition or an 
ailment trivial in its nature. Plumb v. Penn Mutual Life Ins. Co., 108 Mich. 94, 
65 N. W. 611; Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 1017: 
Billings v. Metropolitan Life Ins. Co., 70 Vt. 477, 41 A. 516. If, therefore, the 
insured was not in fact suffering with cancer, the representation that she had not 
been “attended by a physician” was not untrue within the meaning of that term as 
used in the application. But if she was in fact suffering with cancer, it does not 
necessarily. follow that the representation was fraudulent; for, as already said, if 
she was suffering with cancer she did not know it, but was purposely kept in ignor- 
ance of it, and we do not believe that under such circumstances she may be con- 
victed of fraud as a matter of law for assuming that her ailment was not of a 
serious character but was merely temporary or trivial in its nature. 

{11, 12] Plaintiff made a prima facie case by introducing the policy showing 
he was the beneficiary and by showing the insured’s death while the policy was 
in force. The defendant undoubtedly recognized this, because it offered no 
demurrer to the evidence at the close of plaintiff’s case. After such a showing 
by plaintiff, the burden was upon defendant to prove the misrepresentations 
pleaded in its answer and that the matter misrepresented contributed to cause 
her death. Streeter v. Washington Fidelity National Insurance Co., 229 Mo. 
App. 33, 68 S.W.(2d) 889. 


Defendant places much reliance upon the recent case of State ex rel. Bow- 
don y. Allen, 337 Mo. 260, 85 S.W.(2d) 63, 67, wherein our Supreme Court, 
speaking through Judge Hays, said: 

“The general rule as summed up in the Peterson Case [265 Mo. 462, 178 
S. W. 182] is, that ‘after a prima facie case has once been made out, the case 
can never be taken fram the jury.’ 

“Doubtless the relator is relying upon this last-stated rule. But, as !s 
pointed out in Wendorff v. Missouri State Life Ins. Co., 318 Mo. 363, 369, I 
S.W.(2d) 99, 101, 57 A. L. R. 615, ‘the rule has its exceptions. When the proof 1s 
documentary, or the defendant relies on the plaintiff's own evidential showing 
(or evidence which the plaintiff admits to be true), and the reasonable inferences 
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therefrom all point one way, there is no issue of fact to be submitted to the 
jury.” 

We can see nothing in that case at bar with the views we have herein 
expressed. 

The instruction in the nature of a demurrer to the evidence was properly 
refused. 

Other assignments of error, relating to the admission of evidence and rulings 
on instructions, are put on the assumption that misrepresentations of the insured, 
though innocently made, will defeat her recovery, and are necessarily ruled 
against defendant by what we have already said. 

[13, 14] The next and last contention of the defendant is that there was 
no evidence justifying the jury’s findings of a vexatious refusal to pay. 

The rule which should govern in determining whether or not a refusal 
to pay is vexatious is stated by our Supreme Court, in Grand Lodge v. Massa- 
chusetts Bonding & Insurance Co., 324 Mo. 938, 25 S.W.(2d) 783, 791, as follows: 
“And while affirmative proof is not required to show vexatious refusal, yet the 
penalty should not be inflicted unless the evidence and circumstances show that 
such refusal was willful and without reasonable cause as the facts appeared to 
a reasonable and prudent man before the trial; and merely because the judg- 
ment, after trial, is adverse to defendant’s contention is not reason for inflicting 
the penalty.” 

While the facts in the present case are not such as to defeat a recovery on 
the policy as a matter of law, obviously they do not warrant a finding of vexa- 
tious refusal to pay. 

We think the judgment is excessive to the extent of $150 assessed as 
attorneys’ fees. 

The Commissioner accordingly recommends that if plaintiff will, within ten 
days, remit the sum of $150, the judgment of the circuit court be reversed and 
the cause remanded with directions that a new judgment be entered in favor 
of plaintiff and against the defendant for $1,090, with interest thereon at the 
rate of 6 per cent. per annum from October 31, 1933, the date of the original 
judgment; otherwise that the judgment be reversed and the cause remanded. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the cause 
remanded conditionally, as recommended by the Commissioner. 

Hostetter, P. J.. and Becker and McCullen, JJ., concur. 

On Motion for Rehearing. 

Sutton, Commissioner. 


{15] Defendant insists that our original opinion is in conflict with State ex 
rel. Metropolitan Life Insurance Company v. Allen, 310 Mo. 378, 276 S. W. 877, 
879. That case is very different on its facts from the case at bar. It was clearly 
ruled on the theory that the misrepresentations complained of were fraudulently 
made. The court said: “This case, phrase the facts as you may, bristles with 
fraud.” It is obvious that the court does not hold that a representation inno- 
cently made amounts to a warranty that the representation is true as a necessary 
condition to procuring the policy. The court could not have so held in the face 
of the policy which expressly provides, as does the policy here under review, 
that “all statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties.” 


It is true, as urged by defendant, that the application in this case contains a 
clause to the effect that the statements in the application shall form the basis 
of the contract of insurance, but notwithstanding this clause, the statements, 
under the express provision of the policy, in the absence of fraud, must be 
deemed representations and not warranties. So, they must be treated as repre- 
sentations and must be disposed of under the law applicable to representations. 
So treating them, they are ineffectual to avoid the policy unless fraudulently made. 
It is important to observe that the language of the policy is not merely that the 
statements shall not be deemed warranties, but the language goes further and 
affirmatively declares that the statements shall be deemed representations. By what 
rule of construction then may this court convert such statements into warranties 
or conditions avoiding the policy? 
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We have said that the Allen Case does not hold that an innocent misrepre- 
sentation avoids the policy, but if it does so hold, it is out of accord with the 
more recent decision of the Supreme Court en banc in Grand Lodge v. Massa- 
chusetts Bonding & Insurance Company, cited and quoted in our original opinion. 

The Commissioner recommends that defendant’s motion for rehearing be 
overruled. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court, 

Defendant’s motion for rehearing is accordingly overruled. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


TINSLEY v. WASHINGTON NAT. INS. CO. No. 24005. 
St. Louis Court of Appeals. Missouri. Nov. 10, 1936. 
Rehearing Denied Nov. 24, 1936. 
97 Southwestern Reporter (2d) 874. 
1. INSURABLE INTEREST. 

Fact that beneficiary’s relationship to insured was merely that of childhood 
friend held not to preclude recovery by beneficiary on industrial life and funeral 
benefit policies taken out by insured. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURABLE INTEREST. 

In obtaining industrial life and funeral benefit policies, insured was entitled 
to designate any person as beneficiary therein, regardless of whether beneficiary 
lacked pecuniary or otherwise insurable interest in life of insured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. INSURABLE INTEREST. 

_ Ordinarily, lack of insurable interest in plaintiff in action on life policy is 
affirmative defense which must be specially pleaded to be available to insurer 
especially where policy was taken out by insured and plaintiff was named as 
beneficiary therein. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

6. BURDEN OF PROOF. 


In action on industrial life and funeral benefit policies, insurer had burden to 
establish defense that deceased was not in sound health when policies were issued, 
as required by policy, and that such condition was caused or contributed to death 
of insured after plaintiff had established prima facie case by proving issuance of 
policy and her case as beneficiary, and death of insured. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

11. SOUND HEALTH. 


In action on industrial life and funeral benefit policies, question of insured’s 
breach of sound health provisions of policies held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
12. VESTED INTEREST. 

In industrial life policy, beneficiary acquires no vested right of action against 
insurer in absence of direction of policy that payment be made to beneficiary. 

(For other cases, see Insurance, Dec. Dig, § 586.) 


13. EVIDENCE. 


Direction in industrial life policy that proceeds be paid to designated beneficiary 
would control over preceding general language of policy providing for payment 
to executor or administrator unless payment was made under succeeding facility- 
of-payment clause. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 


24. PENALTY. 


_ In action on industrial life and funeral benefit policies, question of insurer's 
liability for penalty and attorney’s fees for vexatious refusal to pay held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Eugene L. Padberg, Judge. 
“Not to be published in State Reports.” 
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Action by Carrie Tinsley against the Washington National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Martin Farrow, of Springfield, for appellant. 

S. R. Redmond and Henry D. Espy, both of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action in two counts upon two policies of insurance which were 
issued on August 15, 1932, by defendant, Washington National Insurance Com- 
pany, insuring the life of one Ned Tillison. The one policy was for the principal 
sum of $69, which purported to constitute a funeral benefit, and the other for 
the sum of $204, which was intended as a death benefit. The beneficiary desig- 
nated in each policy was Carrie Tinsley, the plaintiff herein, who was a child- 
hood friend of the insured. 

The smaller policy contained the following sound-health provision: “No 
liability is assumed by the Company for any accident occurring, or sickness or 
disease contracted, prior to the date hereof, or any death arising therefrom. 
No benefits will be paid for * * * death resulting wholly or in part, directly or 
indirectly, from any of the following: venereal disease.” 

The corresponding provision of the larger policy was made to read as fol- 
lows: “If the Insured is not alive or is not in sound health on the date hereof; 
or if * * * the Insured * * * has, within two years before the date hereof, been 
attended by a physician for any serious disease or complaint, or before said 
date, has had any pulmonary disease, * * * then, in any such case, * * * the lia- 
bility of the Company * * * in the case of any claim under this policy, shall be 
limited to the return of premiums paid on the Policy.” 

The insured died on November 7, 1933, from pulmonary tuberculosis. Death 
occurred in City Hospital No. 2, in the city of St. Louis, to which the insured 
had been admitted on August 7, 1933. 


Thereafter claim was made by plaintiff under the policies and payment 
refused by defendant, whereupon the present action was begun in a Jjustice’s 
court. An appeal followed to the circuit court, wherein, upon a trial to a jury, 
there was a verdict in favor of plaintiff, and against defendant, in the aggre- 
gate sum of $573.55, comprising items of $273, the amount due under the policies 
themselves; interest of $23.25; a penalty for vexatious refusal in the sum of 
$27.30; and an attorney's fee of $250. Judgment was rendered accordingly; and 
defendant’s appeal to this court has followed in the usual course. 

At the close of all the evidence defendant unavailingly sought to have the 


court direct a verdict in its favor upon each count of the petition, and the,court’s 
refusal of its request is now assigned as error. 


As a matter of first insistence, defendant argues that under the undisputed 


evidence in the case it appeared that plaintiff had no insurable interest in the 


life of the insured and on that account should not have been permitted to recover 
on either policy. It bases its point upon the fact that plaintiff’s relationship 
to the insured was only that of a childhood friend, with no pecuniary interest 
in his life disclosed, and. upon the further fact that plaintiff herself, under her 
own admissions, was the one who paid the premiums on the policies. 


|1, 2] Aside from all other considerations, that plaintiff’s relationship to the 
insured was no more than that of a childhood friend could obviously constitute 


no bar to her recovery. Conceding that so far as this record shows she had 
no insurable interest in the life of the insured which would have supported a 
policy on his life if taken out by her, the admitted fact is that the policies in suit 
were taken out by the insured himself, and not by plaintiff. Consequently the 
matter of the relationship of plaintiff to the insured becomes of no consequence 
in the case, since it was entirely proper for the insured himself, in taking out his 
policies, to designate plaintiff or any one else he chose as the beneficiary therein, 


and this regardless of the fact that such beneficiary may have lacked a pecuniary 


or otherwise insurable interest in his life. Lee v. Equitable Life Assurance 
Society, 195 Mo. App. 40, 189 S. W. 1195; Allen v. Aitna Life Insurance Co., 
228 Mo. App. 18, 62 S.W.(2d) 916; Signs v. Missouri State Life Insurance Co., 
223 Mo. App. 1150, 23 S.W.(2d) 1075; Reynolds v. Prudential Insurance Co., 88 
Mo App. 679. 

The fact is, however, that there is properly no question of insurable interest 
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in the case, and this for the reason that no such point was raised or suggested 
by defendant at any stage of the proceedings short of this appeal. 

[3] Ordinarily the plaintiff's lack of insurable interest, if any, is an affirma- 
tive defense which must be specially pleaded in order to make it available 
to the defendant, at least in a case such as this where the policies were taken 
out by the insured himself and plaintiff is the person named as the beneficiary 
therein. Keeton v. National Union, 178 Mo. App. 301, 165 S. W. 1107. 

Conceding the general rule, defendant nevertheless argues that it can have 
no application to this case, inasmuch as the same originated in a justice’s court 
where no pleading by way of an answer was required. In other words, defendant 
is relying upon the rule that its appearance in the justice’s court without pleading 
served to raise the general issue, and thereby entitled it to prove and rely upon 
anything that might have tended to show a valid defense to plaintiff's cause of 
action, including, of course, the defense of plaintiff’s lack of insurable interest, as 
disclosed by the evidence that she herself had paid the premiums on the policies 
insuring the life of one in whom she was not shown to have had a pecuniary 
interest. 

[4, 5] It is indeed true that under the general issue which was joined in the 
court below defendant might have proved and relied upon the defense of plain- 
tiff’s lack of insurable interest; and might have had the benefit of whatever the 
defense was worth to it under the facts in evidence. Williams v. Kessler (Mo. 
App.) 295 S. W. 482. But that it might have relied on that defense below is far 
from saying that it did rely upon it. Quite to the contrary, the only defenses 
interposed in the lower court were the alleged breach of the sound-health pro- 
visions of the policies, and the alleged lapsing of the policies prior to the death of 
the insured for nonpayment of premiums due thereon. Defendant is not now to 
be permitted to vary from the theory upon which it induced the lower court to 
act, and not having advanced or suggested the defense of lack of insurable interest 
during the trial of the case, the same comes entirely too late for our consideration 
when it is first attempted to be raised on this appeal. King v. Metropolitan Life 
Insurance Co. (Mo. App.) 211 S. W. 721. 

The situation is quite different, however, with respect to the question of the 
breach of the sound-health provisions of the policies, and as a second reason 
why, in its opinion, its requested peremptory instructions should have been given 
at the close of the entire case, defendant argues that it was shown under the uncon- 
tradicted evidence, not only that the insured was suffering from pulmonary tuber- 
culosis both prior to and at the time of the issuance of the two policies in suit, 
but also that such disease had caused or contributed to cause his death, which was 
the event or contingency upon the happening of which the policies were made 
to become due and payable. 

[6] Now as the trial progressed, plaintiff first made out her prima facie case 
upon both counts = the petition by showing the issuance of the two policies, her 
own status as the beneficiary designated therein, and the death of the insured, fol- 
lowing which defendant undertook to bear the burden which rested upon it of 
establishing its defense that the deceased was not in sound health when the policies 
were issued and that such condition had caused or contributed to cause his death. 
Streeter v. Washington Fidelity National Insurance Co., 229 Mo. App. 33, 68 
S.W.(2d) 889. 

To substantiate its defense it offered in evidence the insured’s death certificate 
which showed that = cause of death was pulmonary tuberculosis, and it put 
upon the stand Dr. S. McClellan, the superintendent of City Hospital No. 2, 
who read from the sean of his institution having to do with the case of the 
insured, and who gave it as his professional opinion from the recitals contained 
in this record that the insured had suffered from tuberculosis for some five or six 
years prior to his death. This, if true, necessarily meant that defendant was not 
liable under the policies, since the same had been in effect only one year and three 
months when the insured’s death occurred, or for a much shorter period than that 
throughout which the insured’s tubercular condition had existed in the opinion of 
Dr. McClellan. 

[7, 8] Ordinarily, where the plaintiff makes out a prima facie case, the court is 
thereafter powerless to give a peremptory instruction declaring that he cannot 
recover, This rule, however, has its exceptions, not the least of which is that if 
the evidence in rebuttal of the plaintiff’s case is in writing, or is a matter of 
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record, and stands undisputed, and serves in and of itself to overcome and destroy 
the prima facie case otherwise made for the plaintiff, then it becomes entirely 
proper for the court to declare the legal effect of said writing or record by charg- 
ing the jury as a matter of law that the plaintiff is not entitled to recover, not- 
withstanding the prima facie case previously made by his evidence. E. R. Darling- 
ton Lumber Co. v. Missouri Pac. R. Co., 243 Mo. 224, 147 S. W. 1052; State ex rel. 
Bowdon v. Allen, 337 Mo. 260, 85 S.W.(2d) 63; Shaw v. American Insurance 
Union (Mo. App.) 33 S.W.(2d) 1052; Johnson y. Missouri Insurance Co. (Mo. 
App.) 46 S.W.(2d) 959. 

[9] So here the ultimate question in the case is that of whether the hospital 
record showed prima facie that the insured was suffering from tuberculosis at and 
prior to the time of the issuance of the policies, and if sé, whether the truth of 
such showing was put in issue in the case, since it is an established principle of 
insurance law that upon the issue of a breach of the sound-health provision of a 
policy, hospital records, which are records kept pursuant to the requirements of 
law, are not only’ prima facie evidence of the facts recited therein, but are con- 
clusive as to those matters unless contradicted or impeached. Smith v. Missouri 
Insurance Co. (Mo. App.) 60 S.W.(2d) 730; White v. American Life & Accident 
Insurance Co. (Mo. App.) 90 S.W.(2d) 118. 

[10] In this instance the hospital record itself showed only that the insured 
was admitted into the hospital on August 7, 1933; that he came in acutely ill, 
giving a history of having had a chronic cough for a couple of months, which 
adele grew worse while he was in the hospital; that he also gave a history 
of spitting up blood for over a year; and that he died on November 7, 1933, the 
final diagnosis showing advanced pulmonary tuberculosis. 

We think it is at once clear that this record did not show, and certainly not 
conclusively, that the insured had tuberculosis on August 15, 1932, the date of the 
issuance of the policies, which was approximately one year prior to the time he 
entered the hospital. The only recital in the record which in anywise purported to 
date back to the time of the issuance of the policies was the statement that the 
insured had given a history of spitting up blood for over a year, but it was not 
conclusively shown that this condition was attributablé to any tubercular infection. 
It is also true that an X-ray picture, which was said to have constituted a part of 
the official record, disclosed a condition of the lungs which, according to Dr. 
McClellan’s interpretation of the picture, indicated a chronic case of tuberculosis 
dating back for five or six years, but neither was this picture conclusive upon the 
matter at issue. This, of course, for the very obvious reason that the value of 
the picture in evidence depended upon the doctor’s oral explanation and interpreta- 
tion of it, and therefore it could no more have served to have overcome and 
destroyed plaintiff’s prima facie case than could any of the other testimony of the 
doctor himself. 

[11] We conclude, therefore, that the peremptory instructions should not have 
been given upon the theory that a breach of the sound-health provisions of the 
policies had appeared in the case as a matter of law, and this point in the case is 
ruled against defendant’s insistence. 

But defendant says that in any event plaintiff was not entitled to recover on 

the second count of her petition, which was the count based upon the larger of 
the two policies in suit. This point is that under the provisions of the policy only 
the executor or administrator of the insured’s estate was entitled to sue upon it, 
and that no cause of action was vested in plaintiff despite her designation as 
beneficiary in the policy. 
_ The policy did provide among its general provisions that upon the death of the 
insured the company would pay the amount stipulated in the “schedule” of the 
policy to the executor or administrator of the insured, unless payment was made 
under the succeeding facility-of-payment clause by which the company was author- 
ized to make payment to the wife of the insured, or to any relative by blood or 
connection by marriage, or to any other person appearing to the company to be 
equitably entitled to the proceeds by reason of having incurred expense on behalf 
of the insured or for his burial. 

It is significant, however. that immediately following the facility-of-payment 
clause appeared the “schedule” in which there was a specific direction that “insured 
requests that in event of death, the proceeds be paid to Carrie Tinsley.” 

[12, 13] We appreciate that in industrial policies of the general character of 
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the one now in suit the beneficiary acquires no vested right of action against the 
company in the absence of a direction in the policy that payment be made to the 
beneficiary. Plummer v. Metropolitan Life Insurance Co., 229 Mo. App. 638, 81 
S.W.(2d) 453. In this instance there was such a direction, which, being specific, 
would seem logically to control over the preceding general language of the policy, 
which, so far as it went, and without the succeeding specific direction, would 
undoubtedly have lent color to defendant’s present contention. 

{14, 15] The fact is, however, that there is actually no proper point before us 
involving the question of plaintiff's right to sue upon the policy, and this for the 
reason that as in the matter of plaintiff's insurable interest, the point was not 
raised or suggested in the course of the proceedings had below. 

In an action of this character, where the defense was expressly limited in the 
trial of the case to certain specific issues which did not in anywise question, but 
rather impliedly conceded, plaintiff's right to sue upon the policy, the point of ‘her 
right to maintain the action could not be first raised on appeal so as to require the 
appellate court to take notice of the merits of the question unless it had affirmatively 
appeared on the face of the record itself that plaintiff had no cause of action to 
assert. In other words, it is a fundamental principle of practice and procedure that 
a case is to be tried and determined in the appellate court upon the same theory as 
that which was pursued by the parties in the trial of the case; and such necessity for 
strict adherence to the trial theory on the appeal extends as well to the question of 
the plaintiff's real interest in the controversy or cause of action on trial, where, as 
is true in this instance, the question of want of a cause of action in the plaintiff 
does not appear upon the face of the petition, and was not raised by the defendant 
in any fashion whatsoever at any stage of the proceedings short of the submission 
of the case on the appeal itself. Farrar v. Midland E. Ry. Co., 162 Mo. 469, 63 
S. W. 115; Clark v. McAtee, 227 Mo. 152, 186, 127 S. W. 37; 3 C. J. 763; 3 Am. 
Jur. (Appeal and Error) § 289. 

[16] This brings us then to the consideration of a series of points involving the 
admission and exclusion of evidence, among which is the point that the court erred 
in permitting plaintiff's counsel, in the course of his cross-examination of Dr. 
McClellan, to interrogate the latter with respect to certain statement made in the 
proofs of death by Dr. Hampton, the medical director of City Hospital No. 2, which 
statements are inconsistent with the interpretation which Dr. McClellan endeavored 
to put upon the hospital record. Dr. Hampton’s statement, which purported to have 
been taken from the very record from which Dr. McClellan had testified, showed 
that the insured’s illness had had its inception only some three weeks before his 
entry into the hospital on August 7, 1933, which, if true, would have meant that the 
insured was not suffering from tuberculosis on August 15, 1932, when the policies 
were taken out. 

We can perceive no error in such cross-examination. As we have already 
pointed out, it was directed to the very record from which Dr. McClellan had testi- 
fied on direct examination, and it tended to bring into question the correctness of 
the professional opinion he had expressed as to the duration of the insureds ill- 
ness based purely upon what appeared in the record before him. Furthermore, 
even if the statement of Dr. Hampton did tend in any measure to vary from the 
record itself as Dr. McClellan had read it to the jury, there was nothing inviolate 
about the record which made it immune to impeachment if there were circum- 
stances to show that it might have been changed or altered for the purposes of the 
trial. In other words, Dr. Hampton’s statement purported to have been based upon 
the record as it had read on April 17, 1934, the date of the making of his statement, 
and if it read differently a year later at the time of the trial of the case, plaintiff's 
counsel was entitled to have an explanation of the discrepancy from Dr. McClellan, 
who was the man under whose supervision the record was prepared and kept. 


Another point goes to the court’s exclusion of certain records of the public 
health municipal visiting nurses under the health department of the city of St. 
Louis, which records, so defendant’s offer of proof disclosed, would have shown 
that on March 7, 1931, one year and five months before his policies were issued, the 
insured was reported to the health department as tubercular, and that treatment for 
a had been given him at intervals thereafter until his death on Novem- 
ver /. 0). 

[17] As a basis for the introduction of such evidence, that is, to show that the 
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particular records were records kept pursuant to the requirements of law, defendant 
relied upon certain sections of the charter of the city of St. Louis, providing for 
the creation of the health department, the keeping of records for such department, 
and the making of rules and regulations for the conduct of the department of 
visiting nurses under the medical direction of the chief dispensary physician. 
Though defendant sought to introduce such charter provisions in evidence at the 
trial of the case, it now recognizes that under article 9, section 21, of the Constitu- 
tion of Missouri, the court was required to take judicial notice of the same, so 
that the actual point here is whether the records were admissible as against plain- 
tiff’s objection based upon the ground of privileged communication between patient 
and physician. 

Miss Mildred Sanderson, the Director of Public Health Visiting Nurses in St. 
Louis, testified that the records in question are made up from reports submitted by 
physicians who discover tubercular patients, and because of the fact that such 
information is in each instance acquired by the physician from his patient while 
attending him in a professional capacity, and is of a character necessary to enable 
him to prescribe for such patient as a physician, defendant concedes that the records 
were not admissible in evidence over plaintiff’s objection unless her right to claim 
a privileged status for them was in some manner waived. 

As to this, defendant argues that plaintiff’s counsel exceeded the basis of legiti- 
mate cross-examination by interrogating Dr. McClellan regarding the statement 
made by Dr. Hampton, and that the effect of so doing was to waive the privilege as 
fully as though counsel had introduced Dr. Hampton’s statement into the case as 
independent evidence. 

[18, 19] It is indeed true that under certain circumstances a witness may be so 
cross-examined about material matters concerning which he has not testified in his 
direct examination as to render him the witness of the cross-examining party as 
to such new matters and as to effect a waiver in regard to the subject matter thereof. 
However, such is not the situation in the case at bar. We have already pointed out 
out that in this instance Dr. McClellan was cross-examined only in regard to the 
specific matters concerning which he had testified to on direct examination, that is, 
as to what the hospital record showed upon the question of the duration of the 
illness of the insured. Moreover, plaintiff’s counsel had unavailingly objected to the 
introduction of the hospital record in evidence, and having thus objected and been 
overruled, there was no waiver of the objection by virtue of the subsequent cross- 
examination of Dr. McClellan upon the same subject matter. Glenn v. Thompson, 
228 Mo. App. 1087, 61 S. W. (2d) 210; Allen v. Allen (Mo. App.) 60 S. W. (2d) 
709: Rodefer v. Grange Mutual Insurance Company of Lewis County (Mo. App.) 
91S. W. (2d) 112. 

20] It follows, therefore, that with plaintiff’s right to assert her privilege not 
waived, the records of the city health department were properly excluded from the 
case upon plaintiff’s objection to them, and defendant’s present insistence to the 
contrary stands for disapproval. 


At the very beginning of defendant’s case defendant had sought to introduce in 
evidence a written waiver purporting to have been executed by the insured and 
designed to permit defendant to have access to the hospital record for the pur- 
pose of securing information therefrom. Defendant seemed to have recognized the 
fact that there had been no waiver by plaintiff of her privilege during the course of 
the making of her own case, and it sought to make use of the waiver in question as 
the basis for its right to introduce the hospital record in evidence. The court sus- 
tained plaintiff's objection to the waiver upon the ground that there had been no 
proof that the insured himself had executed the same, but notwithstanding its 
exclusion of the waiver the court permitted defendant to introduce the hospital 
record in evidence just as though plaintiff's right to assert her claim of privilege 
had in fact been waived. 

Near the close of defendant’s case, after it had made full use of the hospital 
record and had unavailingly sought to get the city health department records in 
evidence, it put upon the stand one L. J. Smith, who, as its soliciting agent, had 
secured the insurance applications for the two policies in suit. Counsel for defend- 
ant then showed the witness the written waiver which had theretofore been excluded 
by the court, and asked him whether, having seen the insured sign the applications 
for the policies, he was prepared to say that the signature appearing upon the 
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waiver was that of the insured. Counsel for plaintiff objected upon the ground 
that the witness had not qualified himself as a handwriting expert, and the objection 
was sustained by the court. This ruling is now assigned as error. 

[21, 22] Whether the court was justified in sustaining the objection or not we 
need not trouble ourselves to decide. The only purpose for which defendant had 
sought to make use of the waiver was to foreclose to plaintiff her right to object 
to the introduction in evidence of the hospital record, and inasmuch as the court 
permitted the hospital record to be used in evidence without the waiver, it is 
obvious that defendant was not harmed by the exclusion of the waiver itself. It 
now suggests that such waiver would have extended as well to its use of the city 
health department records, but it tried the case upon no such theory below and 
could therefore not be permitted to convict the trial court of error by its assertion 
of the point for the first time on this appeal. 

Defendant also complains of the court’s refusal to have permitted its counsel 
te inquire of Dr. McClellan whether the disease of syphilis, of wHich the insured 
had given a history, might have contributed to the condition of health which 
made him susceptible to the tuberculosis which actually caused his death. The 
court sustained the objection of plaintiff's counsel, which was put upon the 
ground that the tests for syphilis made at the hospital had shown a negative result 
after the insured had undergone a course of treatment for that condition. 

[23] Regardless of the ground of objection upon which the court may have 
based its ruling, the evidence as to the insured’s syphilitic condition as shown 
by the hospital record was incompetent with plaintiff's right to assert her priv- 
ilege not waived, so that the result reached by the court was in any event correct, 
inasmuch as plaintiff’s objection to the competency of the entire hospital record 
had been seasonably made and overruled. McNulty v. Atlas Portland Cement 
Co. (Mo. App.) 249 S. W. 730; Cain v. St. Louis Public Service Co. (Mo. App.) 
59 S.W.(2d) 734. 

There is an assignment of error having to do with the giving of plaintiff’s 
instructions Nos. 1 and 2, but the objections interposed to the instructions have 
heretofore been resolved adversely to defendant’s contention by what we have 
said in connection with other points for decision. 

[24] Finally the point is made that there was no evidence to have warranted 
the submission of the question of vexatious refusal to pay. 

Not only does it appear that defendant had denied liability even before 
proofs of death were filed, but it also happens that such denial was made even 
though defendant must have known that it could not reasonably expect to 
establish a waiver of plaintiff's claim of privilege so as to have made the hospital 
record admissible. It might seem that if the written waiver was genuine, 
defendant would have produced in court some person who had seen the insured 
sign it, or else would have accounted for its failure to have produced such a 
person. That it succeeded in getting the hospital record in evidence was very 
likely more than it had hoped to accomplish. The important thing is that it 
could not reasonably have expected to make good its defense at the trial, or at 
least the jury might so have found, and under all the facts and circumstances 
in evidence we think the question of vexatious refusal was one for the jury to 
determine. Andrews v. Washington National Insurance Company of Illinois 
(Mo. App.) 93 S.W.(2d) 1045. 

The judgment rendered by the circuit court should be affirmed; and the 
Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the 
court, 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


HOLMAN v. METROPOLITAN LIFE INS. CO. No. 18621. 
Kansas City Court of Appeals. Missouri. June 15, 1936. 
Rehearing Denied Noy. 9, 1936. 
98 Southwestern Reporter (2d) 343. 
5. RELEASE. . 
Beneficiary’s execution of release and acceptance of $11 tendered by insurer 
as amount due on $500 life policy did not bar her action on policy, since there was 
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no reasonable basis for insurer’s denial of liability, and hence no consideration 
for release, if last premium due before insured’s death had been paid as contended 
by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
6. PAYMENT OF PREMIUM. 

Verdict for beneficiary suing on life policy would not be held excessive by 
amount alleged to be due insurer as interest on policy loan on theory that premium 


last due before insured’s death had not been paid, where jury found that such 
premium had been paid. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7, PAYMENT OF PREMIUM. 

In suit on life policy, insurer had burden of proving nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Appeal from Circuit Court, Jackson County; Darius Brown, Judge. 

“Not to be published in State Reports.” 

Action by Sarah Godding Holman against the Metropolitan Life Insurance 
Company. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Ralph M. Jones, Kenneth E. Midgley, and Michaels, Blackmar, Newkirk, Eager 
& Swanson, all of Kansas City, and Leroy A. Lincoln, of New York City, for 
appellant. 

George D. Mcllrath, of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

In the original opinion filed during the present term, we discussed plaintiff's 
requested instruction No. 2 as though it were given. Following a showing in the 
record that said instruction was refused, there is a recital which indicates that the 
instruction was given. 

The defendant in its brief and in one of its assignments of error presented 
matters which were in the case only in event said instruction No. 2 was given. 

[1] Having arrived at the conclusion that the result of the appeal is not affected 
by the question as to whether said instruction was or was not given we shall, 
upon the authority of the case State ex rel. Funk v. Turner, 328 Mo. 604, 611, 42 
S.W.(2d) 594, withdraw our former opinion, and “rewrite the case.” 

The defendant, on April 13, 1915, issued a policy of life insurance in the sum 
of $500 to Harrison Holman. The insured, at the time of his death, January 4, 
1923, was 29 years of age. Thereafter, plaintiff, mother of insured and beneficiary 
in the policy, brought this action to recover the amount stated in the policy with 
interest thereon. She obtained a judgment in the sum of $727.26, of which $300.70 
was interest. The defendant has appealed. 


The premiums on the policy were due semiannually on April 13 and October 13 
of each year. The plaintiff's evidence was to the effect that the April, 1922, 
premium was paid and that the October, 1922, premium was not paid; that on 
January 11, 1923 she went to the office of defendant in Kansas City, Mo., made 
claim for the insurance, and was told that she did not have “anything coming”; 
that, after several calls at the defendant’s said office, she was told that “they 
would write the Home Office”; that later she again went to the office of defendant 
and was told “we have a letter from the Home Office. We have a little something 
for you, just a token * * * you haven’t anything coming but we just give you this.” 
Thereupon plaintiff accepted a check in the sum of $11 and signed a statement 
on the back of the check in which it was recited that plaintiff accepted the check 
in full discharge of all claims or demands under or by reasons of the policy sued 
upon. 


[2] When said instruction No. 2 is withdrawn from consideration, the record 
discloses that instruction C-1, given by the court of its own motion, is the only 
instruction which submitted the case to the jury and allowed a verdict for either 
the plaintiff or the defendant. Said instruction is as follows: 

“The Court instructs the jury that if you find and believe from the evidence 
that the premium of $6.22 on the policy of insurance mentioned in evidence due on 
April 13, 1922, was not paid, then your verdict must be for the defendant. 

“The Court instructs the jury that if you find and believe from the evidence 
that the premium of $6.22 on the policy of insurance mentioned in evidence due 
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on April 13, 1922, was paid and accepted and retained by the defendant, then your 
verdict must be for plaintiff.” 

This instruction, to the giving of which the defendant does not assign error, 
told the jury in plain terms that, if the April, 1922, premium were paid, the plaintiff 
was entitled to recover, and, if it were not paid, the defendant was entitled to a 
verdict. Upon the record, we must assume that the instruction was a correct state- 
ment of the law. 

The plaintiff testified in effect that she paid premiums at the defendant's office 
in Kansas City, Mo., and that she paid the April, 1922, premium at that office, 
We shall not further detail her evidence for the reason that the defendant concedes 
that “there is no doubt she (plaintiff) testified she paid” the April, 1922, premium. 
The defendant, however, argues that its documentary and record evidence show- 
ing that the premium was not paid “completely overcomes plaintiff's testimony.” 

[3] The defendant introduced in evidence depositions of certain of its 
employees. The sum of their evidence was that the records in defendant’s home 
office show that the April, 1922, premium was not paid. The plaintiff was not a 
party to such records, and therefore was not bound by the recitals therein. 

[4] The Defendant’s Exhibit 2, which was admitted over the objections of the 
plaintiff, is as follows: 

“Received of the Metropolitan Life Insurance Company $12.44 representing the 
amount of deposit by me for revival of policy 1992250-C, Holman on which no 
action was taken. I hereby release the Metropolitan Life Insurance Company for 
any and all liabilities that may arise by reason of this deposit having been made. 
In addition to the above mentioned amount, I acknowledge the receipt of $1.00 paid 
to Dr. Halberg for examination which was never made. 

“ Signed] Sarah Holman 
“TWitnessed] Lee Miller.” 

Concerning the receipt, plaintiff said that the signature thereto “looks like my 
signature but I never seen that reading up there on the top”; that she did not know 
Lee Miller, whose purported signature was placed upon the exhibit as a witness to 
plaintiff’s signature; that she did not receive from the defendant the sum of $12.44, 
nor had she received any amount from the defendant save the amount stated in the 
check which was dated November 30, 1923. The evidence of plaintiff concerning 
the exhibit was not disputed. Manifestly, the recitals in the exhibit were not con- 
clusive on the plaintiff. 

[5] Was the action barred because plaintiff accepted the sum of $11 and 
executed the release? We think not. Upon the death of the insured, plaintiff's 
claim became liquidated. The amount thereof was $500 less the indebtedness 
secured by the policy as she contends or it was the sum of $11.00 as the defendant 
contends. If it were true that the premuim due in April, 1922, was paid, then 
there was no reasonable basis for the defendant to deny that it was liable for 
the amount of the policy less the indebtedness thereon. There was no consider- 
ation for the release, provided the April, 1922, premium had been paid. Berry 
v. Detroit Casualty Co. (Mo. App.) 300 S. W. 1026; Harms vy. Fidelity & Casualty 
Co. of New York, 172 Mo. App. 241, 157 S. W. 1046. i 

[6] The defendant contends the verdict was excessive in the sum of $1.0 
and argues that the defendant was entitled to have interest at the rate of 6 per 
cent. per annum on the $50 loan from April 13, 1923. This insistence is based 
upon the theory that the April, 1922, premium was not paid. The jury found 
that that premium had been paid. Upon such finding the verdict was not exces- 
sive in the sum of $1.50 or in any other sum. 

[7] Plaintiff's instruction No. 3 told the jury that the burden of proving that 
the premiums which became due were not paid “rests upon the defendant in this 
case.” The instruction was a correct statement of the law. Smith v. Ohio 
Millers’ Mutual Fire Ins. Co., 330 Mo. 236, 49 S.W.(2d) 42; Harris v. Security 
Life Insurance Company of America, 248 Mo. 304, 305, 154 S. W. 68, Ann. Cas. 
1914C, 648; State ex rel. v. Reynolds et al., 277 Mo. 14, 208 S. W. 618. 

The defendant's instruction C told the jury that the burden of proof was 
upon the plaintiff to prove each “material element of her case by the greater 
weight of the testimony. * * *” : 

[8] The defendant argues that its instruction C was in conflict with plain- 
tiff’s instruction No. 3. If the instructions were in conflict, then instruction C 
was erroneous. The defendant may not complain of an error in its own instruc- 
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tion, even though such instruction was in conflict with a correct instruction 
obtained by the plaintiff. 

The defendant’s assignment of error No. 5 is as follows: “The court erred 
in submitting the case to the jury on the theory of extended insurance for the 
reason that plaintiff was not entitled to it under either the statute or the policy.” 

Aside from plaintiff’s requested instruction No. 2, there was no instruction 
“submitting the case to the jury on the theory of extended insurance.” Hence 
we shall not discuss the question of extended insurance, for the reason that no 
such issue was submitted to the jury. 

The defendant’s motion for rehearing is overruled. The judgment is affirmed. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 


WHITEHORN v. ROYAL ARCANUM. No. 29724. 
Supreme Court of Nebraska. Nov. 20, 1936. 
269 Northwestern Reporter 821. 
3. ASSESSMENT. 

3v-laws of fraternal benefit association providing for payment of assess- 
ments monthly and for suspension if assessment is not paid are self-executing. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

4. REINSTATEMENT. 

Suspended member of fraternal benefit association can only be reinstated 
in strict conformity to by-laws, and has no rights under certificate until so 
reinstated. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

5. AGENCY. ; ; 

Fraternal benefit association Held not liable on benefit certificate on theory 
of waiver, where, after member was suspended for nonpayment of assessment, 
he sent check to collector of local council which collector retained until after 
member’s death. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

6. WAIVER. 

_ If assessments are duly paid by local council or lodge for member of 
fraternal benefit association as a loan, at his request, fact that member does 
not return such loan to lodge or its secretary, as agreed will not establish custom 
to extend time of payment on part of association. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

7. PRESUMPTION. 

If local council of fraternal benefit association advances assessments for 
member and afterwards is reimbursed by him, presumption is that it was at 
request of member and as loan to him to enable him to comply with his contract. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 


8. WAIVER. 

Fraternal benefit association did not waive right under by-laws to suspend 
member for nonpayment of assessment, where local council had previously 
advanced payment of assessments for member. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Syllabus by the Court. 

1. In an action against a fraternal benefit association for the amount of a 
benefit certificate, where the issue is as to the good standing of the member at 
the time of his death, a statement made by the deceased prior to his death, tend- 
ing to show his understanding of his standing in the association, is admissible 
in evidence in favor of the association. 

2. The by-laws of a fraternal benefit association providing for the payment 
of assessments each month by a member and for suspension if the assessment 
Is not paid as required are self-executing. 

3. “A suspended member of a fraternal benefit association can only be rein- 
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stated in strict conformity to the by-laws in force at the time, and has no rights 
under his certificate until so reinstated.” Fairbanks y. Sovereign Camp, W. O. 
W., 130 Neb. 654, 266 N. W. 60. 

4. If assessments are duly paid by the local council or lodge for a member 
of a fraternal benefit association as a loan, at his request, the fact that the mem- 
ber does not return such loan to the lodge or its secretary, as agreed, will not 
establish a custom to extend time of payment on the part of the association. 

5. If the local council of a fraternal benefit association advances assessments 
for a member and afterwards is reimbursed by him, the presumption, in absence 
of evidence, is that it was at the request of the member and as a loan to him to 
enable him to comply with his contract. 

6. “Under such circumstances, the association cannot be held to have waived 
the right to declare a forfeiture when so provided in the contract, if payments 
are not forwarded to the association within the time specified therein.” Chandler 
v. Royal Highlanders, 101 Neb. 223, 162 N. W. 642. 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by Jennie Whitehorn against the Royal Arcanum. From a judgment 
for defendant on directed verdict, plaintiff appeals. 

Affirmed. 

Fradenburg, Webb, Beber, Klutznick & Kelley, of Omaha, for appellant. 

O. W. Osnes, of Omaha, for appellee. 

Heard before Goss, C. J., Good, Eberly, Day, and Carter, JJ., and Munday, 
District Judge. 

Goon, Justice. 

This is an action upon a fraternal benefit certificate, in which plaintiff is 
named as beneficiary. Defendant denied liability, alleging that plaintiff’s hus- 
band, who had been a member of the defendant order, had been suspended and 
had ceased to be a member for several months prior to his death. At the con- 
clusion of all the evidence, the trial court, on motion of defendant, directed a 
verdict for it. Plaintiff has appealed. 

The Royal Arcanum is a fraternal benefit association, organized under the 
laws of Massachusetts, with its headquarters in Boston. The supreme govern- 
ing body of the order is known as the supreme council. The constitution 
and laws promulgated by the supreme council provide for grand lodges or 
councils and for local councils. One of these local councils located at 
Omaha, Nebraska, is known as Union Pacific Council No. 1069. William B. 
Whitehorn, deceased husband of plaintiff, became a member of this local 
council, and a benefit certificate was issued to him in which his wife, the 
plaintiff, was named as beneficiary. The face amount of the certificate was 
$3,000. The form of certificate issued to Whitehorn provided for monthly pay- 
ments or assessments. There were also quarterly dues payable to the local 
council. For some years prior to his death the monthly assessment was $4.86. 
Whitehorn paid his assessments up to and including January, 1933, but failed 
to pay his February assessment. This was advanced and paid for him by the 
local council. He did not reimburse the local council for this advancement and 
did not pay the March assessment, nor did the local council advance it for 
kim, and on March 31, 1933, Mr. Whitehorn was suspended from membership 
in the order and was never reinstated and never made application for reinstate- 
ment. The evidence shows that no assessments were levied against him after 
March, 1933, and that no payments were made therefor. 

It appears that on the 17th day of August, 1933, Mr. Whitehorn left a check 
for $37.02, payable to the defendant, with some employee of the Elks Club in 
Omaha, and that the collector for the local council received this check and 
retained it until after Mr. Whitehorn’s death. Plaintiff contends that there had 
been a custom to permit the payment of assessments at irregular intervals and 
after the time when they were actually due, and that Mr. Whitehorn did not 
know of the claimed suspension and relied on the custom of defendant in receiv- 
ing payments long after they were due and at irregular periods, and that 
defendant, therefore, waived the right to insist upon strict enforcement of the 
rule for suspension. 

It is conceded that the rules of the order provide for the payment of monthly 
assessments during the month for which they are made, and that if, at 10 o’clock 
p. m. on the last day of the month, the payment is not made, then the member 
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is automatically suspended. It is also provided that after the member has been 
suspended he may be reinstated by making application therefor, paying all 
arrearages, dues and assessments, and, under certain conditions, is} required 
to pass a satisfactory medical examination, The by-laws provide that a local 
council may, if it so elects, pay the assessments of a member, or advance them 
for him, but such action is not required. 

The evidence shows that the payments of assessments made by Mr. Whitehorn 
had been at irregular intervals, and that sometimes he would be two or three or 
four, and possibly more, months in arrears. The evidence also shows that the local 
council advanced his assessments; that the amount payable to the supreme body was 
remitted each and every month for him; that he was kept in good standing, and 
that he would reimburse the local council from time to time for the payments which 
it had advanced. It appears that the local council had a general fund, in addition to 
the assessments which were required for the insurance feature, and it was from 
this fund that advances were made for members. Inferentially, it appears that 
early in 1933 the local council was running low in its general fund; Whitehorn did 
not pay his February assessment, and the local council advanced it for him. He 
had not reimbursed the local council for the advancement so made. He failed to pay 
his March assessment, and the local council did not advance it for him. The record 
clearly shows, beyond question, that Whitehorn was suspended on the 31st day of 
March, 1933. It also appears that he was never thereafter reinstated and never made 
application for reinstatement. Under the rules and by-laws it would have been 
necessary for him to submit to a medical examination as a condition to reinstate- 
ment. Plaintiff contends that Mr. Whitehorn was not notified of his suspension. 
The evidence fails to show that he was notified at the time that he was suspended. 
There is no by-law or rule requiring notice. The by-laws provide that ipso facto 
suspension occurs if- payment of assessment is not made before 10 o’clock p. m. on 
the last day of the month for whcih assessment is made. There is evidence, how- 
ever, that at least as early as June, 1933, Mr. Whitehorn conversed with another 
member and an officer of the local council about his suspension, in which he stated, 
in effect, that within a short time the rate of his assessment would be increased, 
and he indicated that he did not desire reinstatement. 

It appears that in August, 1933, Whitehorn and his wife contemplated a visit 
to Chicago and that prior to leaving he drew his check for $37.02, which would 
have been sufficient to pay his assessment for the months of February to August, 
inclusive, and his local council dues. This check was left at the Elks Club in Omaha 
with one of the employees, who gave Mr. Whitehorn a receipt therefor. The 
employee of the Elks Club was not a member or officer of the Royal Arcanum, but 
the collector of the local council kept a desk and maintained desk room at the Elks 
Club, and, as stated, it was the custom of members to pay their assessments to some 
of the employees of the Club who deposited them, together with the member’s 
receipt book, with the collector, who would receive the payments and receipt 
therefor in the member’s book. These payments were, ordinarily, turned over to 
the collector on the same day that they were deposited with the ‘employees of the 
Elks Club. In this instance the collector did not receipt in the book for the $37.02 
payment, but wrote to the supreme council for information as to what should be 
done with the check under the circumstances, and in a few days received an answer, 
stating that Mr. Whitehorn had been suspended and that it would be necessary for 
him to make application for reinstatement and to submit to a medical examination 
before reinstatement would be made. The collector, in the meantime, retained this 
check. Mr. and Mrs. Whitehorn made their trip to Chicago, and he died there on 
the 3lst day of August, 1933. The check, of course, was not returned to Mr. White- 
horn but was returned to Mrs. Whitehorn some time after his death. 

(1, 2] Plaintiff contends that the evidence of the member and official of the 
local council, as to his conversation in June with Mr. Whitehorn, was not admissible 
but was hearsay evidence. We think the contention is untenable. 

In Ogden v. Sovereign Camp, W. O. W., 78 Neb. 804, 111 N. W. 797, it was 
held: “In an action against such association for the amount of a_ beneficiary 
certificate, where the issue is as to the good standing of the assured at the time of 
his death, the statements of the deceased, tending to show his understanding of his 
standing in the order, are admissible in evidence in favor of the association.” 

Plaintiff apparently relies on Priest v. Business Men’s Protective Ass’n, 117 
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Neb, 198, 220 N. W. 255. A careful examination of the opinion in that case we 
think discloses clearly that it is not in point. In the instant case plaintiff is not the 
personal representative of the deceased; she is suing in her own right and not in 
her representative capacity. Mr. Whitehorn clearly knew that he had been sus- 
pended and was charged with knowledge that the by-laws of the order required him 
to make an application for reinstatement and to pass a medical examination. He 
failed to comply with the requirements for reinstatement. These requirements are 
clearly set out in the by-laws, and the law charges him with following them strictly, 
as only by compliance therewith could he be reinstated. 

[3] In Van Dahl v. Sovereign Camp, W. O. W., 130 Neb. 181, 264 N. W. 454, 
it was held: 

“The by-laws of a fraternal benefit association, providing for the payment of 
assessments made during the month on a certain day and for suspension, without 
notice, of members in default, are self-executing, and provide a reasonable and 
necessary penalty for the enforcement of payment of assessments to a fraternal 
insurance fund. 

[4] “A member of a fraternal benefit association, who has been suspended for 
nonpayment of assessments, can be reinstated only in strict conformity with the 
by-laws in force at the time of reinstatement, and has no rights under his certifi- 
cate until an actual reinstatement has taken place.” A like rule was announced in 
Fairbanks v. Sovereign Camp, W. O. W., 130 Neb. 654, 266 N. W. 60. 

[5] Plaintiff seems to lay stress upon the proposition that the collector of local 
council No. 1069 retained the check of Mr. Whitehorn until after his death, and that 
this amounts to a waiver. We think the rule is that mere retention alone of one’s 
check, in the absence of any other facts and circumstances indicating its accept- 
ance, does not effectuate payment. 

In National Life Ins. Co. v. Goble, 51 Neb. 5, 70 N. W. 503, it was held: “In the 
absence of .an express agreement or other circumstances avoiding the operation of 
the rule, the remittance of a bank draft is not a payment in fact until the draft has 
been received, presented, and honored.” Mr, Whitehorn’s check was never pre- 
sented for payment and never paid. 

[6-8] Plaintiff also contends that, since the local council had previously advanced 
payment of assessments for Mr. Whitehorn, the custom must be continued. In 
Chandler v. Royal Highlanders, 101 Neb. 223, 162 N. W. 642, it was held: 

“If such association adopts a custom of receiving payment of dues after the day 
named in the contract for such payments, and thereby leads the assured to believe 


that his policy will not be forfeited if he pays in accordance with such custom, the 


association thereby waives the right to forfeit the policy for delay of payment 
which is tendered in accordance with such custom. 

“But if payments are duly made for the insured by the local lodge or its secre- 
tary as a loan to the insured, at his request, the fact that the insured does not return 
such loan to the lodge or its secretary as agreed by him will not establish a custom 
to extend time of payment on the part of the association. 


“If the lodge or its secretary advances the payments when due for the insured, 
and afterwards receives payments thereof from him, the presumption, in the absence 
of evidence, is that it was at the request of the insured, and as a loan to him to 


enable him to comply with his contract. 

“Under such circumstances, the association cannot be held to have waived the 
right to declare a forfeiture when so provided in the contract, if payments are not 
forwarded to the association within the time specified therein.” 


Applying the rules of law established by this court to the facts disclosed by the 


record in this case, we are compelled to hold that Mr. Whitehorn was regularly 
suspended, was never reinstated, was not a member at the time of his death, and 
plaintiff had no right of action against the defendant. 


The trial court properly directed a verdict for the defendant. Judgment. 
Affirmed. 





Zoch v. Metropolitan Life Ins. Co. 


ZOCH v. METROPOLITAN LIFE INS. CO. No. 423. 
Supreme Court of New Jersey. Nov. 10, 1936. 
187 Atlantic Reporter 777. 
1. CONCEALMENT. 


Evidence held not to relieve insurer from liability on life policy on ground that 
insured at time of making representations contained in questionnaire of application 
was conscious of ill health and failed to reveal such fact. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
2. MISREPRESENTATION. 

Misrepresentation or concealment, to avoid life policy, must be both material 
and fraudulent. 

(For other cases, see Insurance, Dec. Dig. §§ 255, 256[2], 258, 260.) 

Appeal from Third District Court, Bergen County. 

Action by Annette Zoch against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued May term, 1936, before Bodine and Heher, JJ. 

Perkins, Drewen & Nugent, of Jersey City (Randolph Perkins and John 
Drewen, both of Jersey City, of counsel), for appellant. 

Chandless, Weller & Selser, of Hackensack (John E. Selser and Julius E. 
Kramer, both of Hackensack, of counsel), for respondent. 

HEHER, Justice. 

Plaintiff, as the appointed beneficiary, sues upon a policy of insurance issued 
by the defendant corporation upon the life of her mother, Mary Wiworski, who 
died on May 1, 1934, a victim of gastric carcinoma. The application for the policy 
was made in writing on February 21, 1934; and the defense interposed was that 
the insured, in answer to inquiries therein contained respecting the state of her 
health, previous physical infirmities and illnesses, and ministrations of physicians, 
made “material and fraudulent representations,” and, with intent to defraud, failed 
to disclose “that between the time of the making of said application and the 
delivery of said policy she suffered with cancer of the stomach, had been attended 
by one or more physicians for said disease and that she had been admitted to a 
hospital.” The policy was executed on February 28, 1934; and it is therein declared 
that this “is the date of (its) issue.” But it was not delivered until March 9, 1934. 
And the application contained a provision that “the company shall incur no liability” 


thereunder “until it has been received, approved, and a policy issued and delivered, 


and the full first premium stipulated in the policy has actually been paid to and 
accepted by the company during the lifetime of the applicant, in which case such 
policy shall be deemed to have taken effect as of the date of issue as recited” in 
the policy. The application was, by express agreement, made a part of the policy. 
It is said that the statements thus made in the questionnaire constituted “continuing 
representations” and “must be true at the time the purpose for which they were 


made is effected, (i. e.) the time of delivery of the policy.” 


The district court judge, sitting without a jury rendered judgment for the 
plaintiff, and defendant’s insistence is that, for the reasons to be presentely stated, 
it was entitled to judgment as a matter of law. It is also urged that there was 
error in permitting “lay witnesses to testify to the apparent good health of the 
assured prior to the making of the application.” 

; [1] First. There was a lack of definite evidence that, at the time of the mak- 
ing of the representations contained in the questionnaire, the insured was conscious 


of ill health. While it is certain that the onset of the fatal disease antedated the 
application for insurance, it was nevertheless a question of fact whether there had 
been a manifestation to the insured of the symptoms of physical infirmity or illness 
at the time the representations were made. The insurer’s physician, who subjected 
her to a_ physical examination, found no disqualifying ailment or symptoms of 
disease. Her appearance indicating good health. And the evidence warrants a 
finding that she was first stricken during the first week of the ensuing month of 
March. Of this more hereafter. 

Nor does it conclusively appear that she had been attended by a physician 
shortly before the making of the application. The physician in question, Dr. Gutow- 
ski. was unable to fix definitely the time of his attendance. He had made no record 
of it. He said his call was “about the middle” of the month of February, 1934, at 
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the home of the assured in the city of Perth Amboy, “about two weeks before” 
Dr. Urbanski made his examination. But he did not again visit the insured; and 
how he acquired knowledge of the time of Dr. Urbanski’s examination is not made 
to appear. He found her “sick in bed” and “emaciated.” Yet from the 21st to the 
25th of that month she was at the home of her daughter in Hackensack, and while 
there was examined by the insurer’s physician, Dr. Farmer, who said she weighed 
about 160 pounds and “looked very healthy.” Thus it was fairly inferable trom 
all the facts and circumstances that Dr. Gutowski’s attendance on the assured was 
subsequent to Dr. Urbanski’s first call. And the evidence, as will be hereafter 
pointed out, furnishes the basis for the conclusion that the latter did not attend 
the assured until March 7. The proofs did not establish that another physician, 
Dr. Lund, had been in attendance before that date. 

[2] Second. Assuming for present purposes that these were “continuing” 
representations, and that in virtue thereof the insured was under a duty to com- 
municate a subsequent change of condition to the insurer before delivery of the 
policy (see Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 
L. Ed. 895), a breach of that duty does not conclusively appear. Whatever may be 
the rule in other jurisdictions, it is settled in this state that misrepresentation or 
concealment, to avoid the policy, must be both material and fraudulent. Kozlowski 
v. Pavonia Fire Insurance Co., 116 N. J. Law, 194, 183 A. 154; Clayton v. General 
Accident, etc., Assurance, Corporation, 104 N. J. Law, 364, 140 A. 307; Hudson 
Casualty Insurance Co. vy. Garfinkel, 111 N. J. Eq. 70, 161 A. 195; Kerpchak v. 
John Hancock Mutual Life Insurance Co., 97 N. J. Law, 196, 117 A. 836; Prahm 
v. Prudential Insurance Co., 97 N. J. Law, 206, 116 A. 798; Metropolitan Life Ins. 
Co, v. MeTague, 49 N. J. Law, 587, 9 A. 766, 60 Am. Rep. 661; Guarraia v. Metro- 
politan Life Ins. Co., 90 N. J. Law, 682, 101 A. 298; Duff v. Prudential Insurance 
Co., 90 N. J. Law, 646, 101 A. 371; Brunjes v. Metropolitan Life Ins. Co., 91 N. J. 
Law, 296, 102 A. 693; McAuliffe v. Metropolitan Life Ins. Co., 93 N. J. Law, 189, 
107 A. 258; Anders v. Supreme Lodge Knights of Honor, 51 N. J. Law, 175, 17 A. 
119. Here sound health at the time of the delivery of the policy, or the same state 
of health as existed at the time of the making of the application, or the nonattend- 
ance of a physician subsequent thereto, was not made a condition precedent to the 
inception of the contract, in which event the validity of the policy would depend 
alone upon the existence of the stipulated fact, and not upon the knowledge of the 
insured and concealment by him with fraudulent intent. Prahm v. Prudential Insur- 
ance Co., 98 N. J. Law, 335, 120 A. 918, affirmed 99 N. J. Law, 288, 122 A. 752; 
Levandoski v. Equitable Life Assurance Society, 103 N. J. Law, 643, 137 A. 414. 


So tested, the proofs, in the aspect most favorable to appellant, presented at 
least an issue of fact as to whether there was a fraudulent withholding of matters 
of fact affecting the risk which the assured was under a duty to communicate to the 
insurer before the delivery of the policy. While Dr. Urbanski testified that his 
first attendance on assured was “approximately on March Ist, 1934,” he certified 
under oath in the proofs of death that he was “first consulted by deceased for the 
condition” which caused death on March 7, 1934, and that this was the “date of 
first visit in last illness.” He also testified that, at his direction, she was conveyed 
to the local hospital on March 7, 1934, “for observation and clinical study,” and 
was discharged on the ensuing March 11, when, following the taking of X-ray 
photographs, he diagnosed her condition, as gastric carcinoma, although he did 
not communicate this conclusion to the insured. This, it will be observed, was 
subsequent to the actual delivery of the policy. 


{3, 4] Moral or conscious fraud by the insured did not indisputably appear. 
Whether she was sensible of a material change in health intervening the applica- 
tion and the delivery of the policy was a question for the trier of the facts. And 
whether the nondisclosure of the intervenient medical attendance constituted a 
false representation, knowingly made with intent to deceive, in relation to an illness 
affecting the risk, was likewise one of fact under the circumstances. Cases dealing 
with like interrogatories have so held. Shapiro v. Metropolitan Life Ins. Co., 114 
N. J. Eq. 378, 168 A. 637; Clayton v. General Accident, etc., Assurance Corporation, 
supra. The inquiries relating to the attendance of a physician (as amplified by the 
demand for particulars) and “treatment” at a dispensary, hospital, or sanatorium, 
were plainly designed to elicit information of “sickness” affecting the general health 
or probable continuance of life, or impairing the constitution, as distinguished from 
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an indisposition in its nature merely “transitory or temporary”; and fraudulent non- 
disclosure connotes awareness that the illness is of that character. 
Third. There was no error in the challenged rulings on evidence. The objec- 
tion urged by appellant goes to the weight of lay opinion rather than its competency. 
Judgment affirmed, with costs. 


MAGALIFF v. NEW YORK LIFE INS. CO. 
Court of Appeals of New York. Oct. 13, 1936. 
4 Northeastern Reporter (2d) 428. 
1. CANCELLATION. 


Surrender and cancellation of life policy providing for disability benefits held 
not to prevent recovery of such benefits already accrued. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

2. LIMITATION OF ACTION. 

Defense of statute of limitations relating to actions on forfeited insurance 
policies held insufficient in action for disability benefits under life policy surrendered 
and canceled (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 619.) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Daniel Magaliff against the New York Life Insurance Company. 
From an order of the Appellate Division of the Supreme Court in the Second 
Judicial Department (247 App. Div. 810, 286 N. Y. S. 303), which reversed an order 
of Special Term denying a motion by plaintiff for an order striking out the first 
and second defensces in defendant’s amended answer on ground that such defenses 
were insufficient in law, and granted the motion, defendant, by permission, appeals. 

Order affirmed and questions certified answered in the negative. 

|1, 2] Appeal, by permission, from an order of the Appellate Division of the 
Supreme Court in the Second Judicial Department, entered March 20, 1936, which 
reversed an order of Special Term denying a motion by plaintiff for an order strik- 
ing out the first and second defenses in defendant’s amended answer on the ground 
that such defenses were insufficient in law, and granted the motion. The action 
was brought to recover disability benefits under a policy of insurance issued by 
defendant upon plaintiff’s life. The complaint alleged that defendant had approved 
plaintiff's claim for total and permanent disability benefits and had paid plaintiff 
from on or about March 6, 1931, to about July 6, 1931, installments of monthly dis- 
ability income, and had waived the payment of premiums falling due until such 
time. The complaint further alleged that, by reason of the continuance of plaintiff's 
total disability, he had become entitled to accrued disability benefits, and waiver of 
premium, since on or about July 6, 1931, to the date of the commencement of the 
action, in a stated sum which, although duly demanded, defendant had refused to 
pay. The amended answer, for a first defense, alleged that the policy in suit 
provided for payment of semiannual premiums on April 5 and October 5; that 
payment of premium would not maintain the policy in force beyond the date when 
the next premium became due, except for benefits provided therein after default in 
premium payment; and that, after two full years’ premiums had been paid, the 
insured might, at the end of any insurance year, or within three months after default 
in payment of premium, but not later, surrender the policy and receive its cash 
surrender value. The answer further alleged that prior to October 5, 1932, defend- 
ant had duly mailed plaintiff a notice of premium; that an extension agreement 
dated October 5, 1932, extended the payment of the semi-annual premium due on 
October 5, 1932, to February 5, 1933; that plaintiff failed to pay the amount of the 
extension note when due, but thereafter, and on or about April 3, 1933, requested 
defendant to pay the cash surrender value of the policy in suit and to apply such 
cash surrender value to the payment of a premium on another policy on his life, 
with which request defendant complied; and that plaintiff surrendered the policy 
here in suit for cancellation. 


For a second defense the answer alleged that section 92 of the Insurance Law 
(Consol. Laws, c. 28) was a bar to this action, inasmuch as it was not commenced 
within two years from October 5, 1932, the date of the default in payment of 
premium. 

The following questions were certified : 

“(1) Is the first defense alleged in the answer sufficient in law? 
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(2) Is the second defense alleged in the answer sufficient in law?” 
Kenneth deF. Carpenter and Louis H. Cooke, both of New York City, for 
appellant. 
Joseph Garrow and Elias Garrow, both of New York City, for respondent. 
Per Curiam. 
Order affirmed, with costs, and questions certified answered in the negative. 
Crane, C. J., and Lehman, O’Brien, Hubbs, Crouch, Laughran, and Finch, JJ., 


concur. 


MUTUAL LIFE INS. CO. OF NEW YORK v. KESSLER. 
KESSLER v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court, Special Term, Albany County. Sept. 28, 1936. 
290 New York Supplement 891. 
2. CONTEST. 

“Contest,” contemplated by life policy containing incontestable clause, means 
legal contest by way of action brought or defense interposed in litigation. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INCONTESTABILITY. 

Incontestability clause of life policy will not prevent insurer from presenting 
defense of fraud in procurement of policy where insurer has once raised such issue. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Action by the Mutual Life Insurance Company of New York against Lena 
Kessler, beneficiary of life policies, for rescission of life policies, and action by 
Lena Kessler against the Mutual Life Insurance Company of New York to recover 
on such life policies. On beneficiary’s motion ‘for judgment on the pleadings 
dismissing the complaint in the rescission action, and on insurer’s motion for order 
consolidating rescission action and action on policies, or, in the alternative, staying 
the trial of the action on the policies until final determination of the rescission 
action. 

Motion to dismiss complaint granted, and motion for consolidation, or in the 
alternative, a stay, denied. 

Frederick L. Allen, of New York City, for plaintiff Mutual Life Ins. Co. 

Illich & Poskanzer, of Albany, for defendant Kessler. 

SCHIRICK, Justice. 

On February 6, 1936, and on subsequent occasions the plaintiff in the first of 
the above-entitled actions issued to the defendant’s husband its policies of insurance 
upon his life. These policies contained the statutory incontestability clause to the 
effect that,"“Except for non-payment of premiums, this policy shall be incontestable 
after one year from its date of issue unless the insured dies in such year, in which 
event it shall be incontestable after two years from its date of issue.” 

On April 28, 1936, the insured died. The defendant was and is the beneficiary 
of the policies. 

Alleging that the policies were issued in reliance upon certain fraudulent 
misrepresentations made by the insured to the plaintiff's medical examiner as to 
the condition of his health and his medical history, but for which the policies 
would not have been issued, the plaintiff, on June 20, 1936, began this suit in equity 
for a rescission of the policies. On July 3, 1936, before joinder of issue in this 
action, the beneficiary started her action at law to recover upon the policies. By 
her answer to the complaint in the rescission suit, the beneficiary denies all allega- 
tions of fraud in the complaint, and as an affirmative defense thereto alleges that 
an action had been brought at law against the insurance company to recover upon 
the policies, and that by reason of the bringing of this action the company had an 
adequate defense at law. By its answer to the law action, the insurance company 
sets up fraud in the procurement of the policies, 

Two motions are now before the court. One is by the defendant (beneficiary) 
in the rescission suit, praying for judgment on the pleadings upon the ground that 
the complaint fails to state facts sufficient to constitute a cause of action, it appear- 
ing that the plaintiff has an adequate remedy at law. The other is by the insurance 
company praying for an order consolidating the equity action with the law action, 
or, in the alternative, staying trial of the law action until the final determination of 
the equity action. 
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[1-3] It is evident that the real issue is whether the allegations of fraud shall 
be tried before a jury or not. True it is that the insurance company started its 
action first. It is also an established principle of law that an insurer on a policy 
which contains an incontestable clause has a standing in equity to sue for a rescission. 
Otherwise the beneficiary by waiting until the end of the period of contestability 
could forestall the raising of any issue ot fraud. Travelers’ Insurance Co. v. 
Snydecker, 127 Misc. 66, 215 N. Y. S. 276. A “contest,” within the terms of the 
policy, means a legal contest by way or an action brought or defense interposed in 
litigation. Killian v. Metropolitan Life Insurance Co., 251 N. Y. 44, 166 N. E. 
798, 64 A. L. R. 956. But here we have a situation wherein within a short time 
after the commencement of the suit in equity and long before the end of the 
contestability period, an action at law is brought by the beneficiary. In that action 
the insurance company could raise the defense of fraud and has done so by its 
answer. A trial of this action would determine and put an end to all issues, 
whereas, in the event of the beneficiary’s victory in the equity suit, he might still 
be forced to sue at law to recover upon the policies. See Mutual Life Insurance 
Co. of New York v. Marzec, 146 Misc. 26, 262 N. Y. S. 558. As the situation exists 
at present, the company has an adequate remedy at law. Having once raised the 
issue of fraud, it can no longer be foreclosed by the incontestability clause. Romano 
. Metropolitan Life Insurance Co., 271 N. Y. 288, 2 N. E. (2d) 661, 105 A. L. R. 
089. In view of such facts, the court is faced with the question whether an insurer, 
without alleging that it had given notice of rejection, or that it had in any other 
way given warning that it would contest a policy, can rush into equity first, and 
by the mere fact of priority deprive the beneficiary of a jury trial. If the sole 
determining question is to be one of speed, the race is not an equal one. As was 
pointed out in the Marzec Case, supra, the insurance company has the advantage 
of being able to start the suit at the moment of the death of the insured. The 
beneficiary, on the other hand, must wait at least until proofs of death have been 
prepared and filed. 

[4] The court is not prepared, in the absence of binding authority, to hold 
that mere priority of action is conclusive. The issues raised here have not, so far 
as industry of counsel and the court’s own investigation reveal, even been squarely 
presented to and determined by the appllate courts. Wolff v. Mutual Life Insur- 
ance Co. of New York, 241 App. Div. 869, 271 N. Y. S. 1006, is heavily relied upon 
by the insurance company. That is a memorandum opinion by the Appellate 
Division of the First Department affirming the decision of the Special Term. From 
an examination of the opinion of the Special! Term (154 Misc. 431, 276 N. Y. S. 
339), it is evident that the issue there raised is not on all fours with the case at 
bar. No motion was made in the Wolff Case to dismiss the equity action upon the 
ground that the law action provided an adequate remedy at law. The Special 
Term did stay the trial of the law action until the determination of the suit in 
equity. But the granting of a stay is a matter for the sound discretion of the 
court. It is impossible to determine from the memorandum of the Appellate 
Div'sion whether or not it was affirmed because of any on, facts of that case. 

The case of Mutual Life Insurance Co. of New York v. Bane, 236 App. Div. 
831, 259 N. Y. S. 996, is also urged upon the court by the insurance company. But 
this too is a memorandum opinion, and it is impossible to discover therefrom the 
grounds of decision. Surely such a case cannot be considered as setting a precedent 
for the guidance of the lower courts. On the other hand, the Marzec Case, supra, 
while it is a decision of the Special Term, does go into all phases of the question 
involved in the case at bar and holds that priority of action is not the sole criterion. 
It must be kept in mind that equity is more interested in protecting substantial 
rights than technical advantage. In a situation such as that presented here, equity 
demands that some notice be given of intention to contest the policy, so that the 
beneficiary may have the opportunity of securing his right to a jury trial by prompt 
action. 

The motion to dismiss the complaint is granted. The motion for a consolida- 
tion, or in the alternative, a stay, is denied, with $10 costs. 
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FORTUNATO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Erie County. Dec. 26, 1935. 
290 New York Supplement 955. 
EXAMINATION. 


Where insurer’s agent learned from insured’s wife that insured was ill at time 
policy was issued, and thereafter insurer’s physicians made physical examinations 
of insured, who falsely answered questions propounded by physicians which resulted 
in failure of physicians to discover fatal disease from which insured was then 
suffering, insurer held not estopped to cancel policy, since knowledge to agent was 
not knowledge to physicians and would not survive positive statements of insured 
to physicians that he was in sound health. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Action by May Fortunato, as the administratrix of the estate of Berney 
Fortunato, deceased, against the Metropolitan Life Insurance Company. From an 
adverse judgment, the defendant appeals. 


Reversed, and complaint dismissed. 
Affirmed by Appellate Division, 248 App. Div. 680, 289 N. Y. S. 1021. 
Dominic Floriano, of Buffalo, for plaintiff, 


Dudley, Stowe & Sawyer, of Buffalo (Mason O. Damon, of Buffalo, of coun- 
sel), for defendant. 


HINKLEY, Justice. 


This is an appeal from a judgment of the City Court of Buffalo in favor of 
plaintiff and against defendant for the proceeds of a small industrial policy issued 
upon the life of plaintiff’s husband. , 

The evidence established that, in the absence of a waiver and estoppel upon the 
part of the company, it had the right to declare the policy void under the usual 
sound health clause, the deceased not being in good health upon the date of the 
policy, to wit, October 15, 1934. 

The application, the declaration of the assured, and the report of the medical 
examiner were not attached to the policy. The plaintiff contends that the defend- 
ant’s agent had acquired knowledge of the assured’s ill health and that under the 
decision of Bible v. John Hancock Mut. Life Ins. Co. of Boston, Mass., 256 N. Y. 
458, 176 N. E. 838, the company waived the right of forfeiture and is estopped 
to make that claim. There is ample evidence to support the. finding of the lower 
court that the agent of the defendant was put upon notice that the assured was not 
in good health by conversations with the wife of the assured. If that were all 
there were to the case, then this action would fall squarely within the authority of 
the Bible Case above cited and the judgment of the lower court would not be 
disturbed. 

There is, however, in this case an element entirely lacking in the quoted case. 
After knowledge had come to the agent from the lips of the wife of the assured 
that the assured was not well, the company’s physicians made physical examinations 
of the assured. One of such physicians obtained from assured a written statement 
and propounded to assured certain questions and obtained answers thereto. Such 
answers were relied upon by the physician and, being false, prevented the physician 
from discovering the fatal disease with which the assured was at that time suffering. 
The falsity of the statements to the company’s physician did not invalidate the 
policy. Yet they have an important bearing upon the question of waiver and 
estoppel. The statements of the wife of the assured, while imparting to the agent 
a knowledge of her claim that the assured was seriously ill, were entirely refuted 
by the contrary statements of the assured. While knowledge to the agent was 
knowledge to the company, it cannot be claimed that knowledge to the agent was 
knowledge to the physician. It cannot be said that the statements of the wife ot 
the assured to the agent survived the positive contrary statements of the assured 
to the physician. When the wife of the assured imparted knowledge of the illness 
of the assured to the agent, the defendant company did not sit idly by and issue the 
policy and collect the premiums. On the contrary, the company in this instance 
made an independent investigation and determined from an oral and physical exam- 
ination of the assured that the policy should issue. Had the assured disclosed the 
actual facts of his former hospitalization and medical treatment, it is fair to 
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assume that the company would have rejected the application. Surely the company 
is not estopped from declaring a forfeiture under the circumstances of this case. 
Judgment of the lower court reversed, and complaint dismissed, with costs. 


SAGENDORF v. PRUDENTIAL INS. CO. OF AMERICA. 

Supreme Court, Appellate Division, Third Department. Nov. 18, 1936. 

291 New York Supplement 245. 
DOUBLE. INDEMNITY. 

Evidence that insured was standing on sleigh, that team came to bare spot and 
stopped, that insured pitched forward and was found unconscious on ground, and 
that subdural hemorrhage caused by fall in road was immediate cause of death, 
sustained judgment against insurer for double indemnity under life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Action by Edna Sagendorf against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and "McNamee, Crapser, Bliss, and Heffernan, JJ. 

James H. Glavin, Jr., of Albany, for appellant. 

Lucien E. Clickner, of Troy, for respondent. 

Per Curiam. 

Appeal from a judgment and order denying the defendant’s motion to set aside 
the verdict rendered by the Supreme Court of the County of Rensselaer on the 
claim brought by the plaintiff against the defendant to recover the sum of $5,000 
double indemnity under a policy of insurance issued by the defendant upon the life 
of the plaintiff's husband. 

The insured was a farmer about thirty-three years old, living with his wife and 
family upon a farm of about 145 acres. He conducted a milk route and did the 
usual work around the farm. He appeared to be in perfect health and had never 
been sick in his life or required the attention of a physician. 

On the day of the accident he was engaged, after returning from his milk 
route, helping put up his ice; he worked all day pulling ice out of the water and 
doing the other work necessary to load the teams and put the ice in the icehouse. 
The cakes weighed about 200 pounds each. He appeared to all observers as he 
always appeared, a vigorous, hardy man. 

Some time in the afterenoon the icefield from which they had been taking ice 
had been exhausted and they moved down to another field further from the plain- 
tiff's house. Many of the farmers hauling ice were using wagons, there was some 
bare ground, the insured’s team was hitched to sleds, and when they had the last 
load from this new field the insured himself took charge of the team because the 
sleighing was bad and he understood them. He drove out upon the highway 
standing on a step on the side of the sleigh, one foot in front of the other as he was 
then proceeding. The team came to a bare spot and stopped, and the insured was 
seen to pitch forward and was found unconscious on the ground by persons who 
observed him from some distance away and who ran to his aid. He was carried to 
his home, unconscious, placed upon a sofa, a doctor summoned, he regained con- 
sciousness, and asked what became of his team, what happened, and how he got 
home. The doctor came and he remained conscious for some time and complained 
of terrific pains in his head. The doctor gave him something to quiet him and 
went away. 

In about an hour and a half he woke up delirious and raving, and the doctor 
was sent for and he was removed to a hospital, and upon the examination of some 
specimen it was discovered that he had a diabetes condition. This responded to 
treatment and cleared up. He never regained consciousness and died in five days. 
An autopsy was held and revealed a subdural hemorrhage of considerable size and 
discolored spot on the outside of the head, and the doctors testified that the imme- 
diate cause of death was this subdural hemorrhage caused by the fall of the man 
in the road. 

The jury was warranted in finding the verdict they did from the evidence, and 
there is no error pointed out that requires a reversal of the judgment. There was 
a question of fact fer the jury which was fairly submitted to them. 

Judgment and order unanimously affirmed, with costs. 
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NATIONAL AID LIFE ASS’N v. KERR. No. 25985. 
Supreme Court of Oklahoma. June 2, 1936. 
Rehearing Denied July 1, 1936. 
Application for Leave to File Second Petition for Rehearing Denied 
Nov. 10, 1936. 
61 Pacific Reporter (2d) 1052. 
LAPSE. 

In action to recover death benefit under benefit certificate issued by mutual aid 
association, evidence held to establish that policy had lapsed for nonpayment of 
assessments and had not been reinstated prior to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

2. PAYMENT OF PREMIUM. 

Where insurer, in action on life policy, by nonconflicting and uncontradicted 
evidence had sustained burden of establishing forfeiture of policy for nonpayment 
of assessments, question of liability was one of law for the court, which should have 
directed a verdict for the insurer. 

(For other cases, see Insurance, Dec. Dig..§ 825[2].) 

Syllabus by the Court. 

1. Where defendant, in an action on a life insurance policy, by undisputed and 
nonconflicting evidence sustains the burden of establishing a forfeiutre of such 
policy, it is the duty of the trial court on proper motion to direct a verdict for 
defendant. Its failure so to do, and its ag action in sustaining plaintiff's 
motion for a peremptory instruction, constitute feversible error. 

2. Record in the instant case examined. Held, uncontradicted evidence shows a 
forfeiture of life policy for nonpayment of premium within the period required by 
the insurance contract. 

Corn, J., dissenting. 

Appealed from Court of Common Pleas, Tulsa County; John R. Woodard, 
Judge. 

Action by Myrtle Kerr against the National Aid Life Association on a policy of 
life insurance. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Snyder, Owen & Lybrand, of Oklahoma City, and Kleinschmidt & Johnson, of 
Tulsa, for plaintiff in error. 

Martin & Spradling, of Tulsa, for defendant in error. 

Per Curiam. 

The parties will be referred to herein as they appeared in the lower court, and 
Theophilus Kerr, will be referred to as the insured. 

In this case the plaintiff, Myrtle Kerr, as the surviving widow of Theophilus 
Kerr, filed suit in common pleas court of Tulsa county to recover $1,000 death bene- 
fit alleged to have been due and payable from the defendant, National Aid Life 
Association, by reason of a benefit certificate issued by that association to her 
deceased husband. The evidence in the case, while extended, does not show any 
material conflict. A benefit certificate was issued by the defendant company to the 
insured, long prior to the filing of this suit, and which provides as follows: “The 
within named member agrees to pay assessments levied by the management of $2.60 
upon the death of a member of the group of which he is a member, payable within 
fifteen days from date of call * * * assessments shall be given by United States mail 
to the Post Office address last furnished to the Association by the member. Said 
member agrees further that failure by him or her to pay any death * * * assessments 
within the time herein set forth * * * shall terminate his or her membership and 
all rights or claims he or she may have had in or against the Association on the 
date of said lapse.” And the application for said benefit certificate filed with said 
defendant company provides as follows: “Notice of any assessment or dues levied 
may be mailed to the undersigned at the address given below or at the last address 
of the applicant known to the Secretary in case of change of address. * * * 
Failure, neglect or refusal of applicant to pay any assessment within fifteen days 
after notice thereof has been so mailed shali render his benefit certificate null and 
void. The Association shall thereby be released from any and all liability there- 
under.” And section 9, article 7, of the by-laws of said defendant company pro- 
vides as follows: “On the fifteenth (15) day * * * from the levying of an assess- 
ment * * * , all whose payment thereof has not been received at the home office 
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or by a duly appointed collecting agent shali be automatically dropped from the 
membership roll and their said respective benefit certificates shall thereby lapse.” 

The evidence in this case shows that the insured was assigned to group 19 as a 
member, and under his benefit certificate the insured agreed to pay assessments 
levied by the defendant company, for a certain amount on the death of a mem- 
ber of the group of which he was a member, payable within fifteen days from 
the date of call, and the failure to pay any assessment within the time herein set 
forth should terminate his membership and all rights or claims against the defend- 
ant company, on the date of said lapse, and it is admitted by the defendant company 
that said benefit certificate was in full force and effect on April 12, 1933, and the 
question to determine is whether this benefit certificate had lapsed for nonpayment 
of an assessment. 

|1] The proof further shows that two members of group No. 19, to wit, D. W. 
Wiley and Lorena Ida Good, died, and that an assessment was levied in the sum of 
$2.20 according to the terms of said policy and the by-laws of said defendant 
association. 

It appears that assessment was ordered by the executive committee of defendant 
association, and that it was made and payable on April 12, 1933, and the uncontra- 
dicted proof shows that notice of said assessment was mailed to the defendant in 
Tulsa on the afternoon of April 11, 1933, and the uncontradicted testimony further 
shows that according to the usual course of mail that this notice of assessment, so 
mailed, would reach the address of the insured on April 13, 1933, and it appears that 
on April 21, 1933, the insured made out a check for the sum of $10 payable to the 
defendant company and gave said check and envelope to a colored porter in his 
filling station, with instructions to mail the same, but that this colored porter put the 
letter with the check therein contained in his pocket and failed and neglected to mail 
the same, and that on April 28, 1933, the insured was taken to the hospital, at which 
time he was very sick, and that said insured died in said hospital on May 19, 1933, 
and that on April 27, 1933, the defendant company mailed a notice of lapse of said 
policy to the insured, and that this was received on April 29, 1933, at which time the 
plaintiff in this case, wife of the insured, called the colored porter and asked him 
whether he had mailed the check to the insurance company and found that he still 
had same in his pocket, and that the letter was immediately sent containing the check 
on the same date, April 29, 1933, to defendant company with certain affidavits of 
mailing, which was received by the defendant company on May 1, 1933, and retained 
by them until May 22, 1933, at which time the check was returned and the insured 
notified of the lapse of the policy because of the failure to pay the assessment within 
fifteen days from the date of levy or call and failure to furnish affidavit of good 
health as required by said benefit certificate. 

The question to determine in this case is whether the assessment of $2.20 was 
legally made and whether it was paid by the insured within fifteen days from date of 
levy thereof or date of call. 

It is contended by the plaintiff in the first place that the insured had a deposit 
with the defendant in an amount more thar sufficient to meet said assessment at 
the time of call, but the “evidence clearly shows that the deposit which insured had 
with the defendant company had been exhausted and the insured had been notified 
of this fact. The proof shows that if he had a deposit sufficient to pay the assess- 
ment, one particular kind of notice was sent to him showing that his deposit had 
been charged with the amount of the assessment and showing the amount he had 
on deposit after paying said assessment, and when he did not have sufficient deposit 
to pay the assessment another type of notice was sent to him, requesting the pay- 
ment of the assessment, and upon the notice of the particular assessment in ques- 
tion, the evidence shows conclusively that the insured was notified to pay the assess- 
ment of $2.20 and that he did not have any deposit with the defendant company. 
Furthermore, the fact that on April 21, 1933, after receiving said notice, the insured 
mailed a check to the defendant company for $10, and which shows that he did 
not presume or think that he had a deposit with the insurance company sufficient 
to pav said assessment. 

The next contention made by the plaintiff is that a deposit in the United States 
post office at Tulsa of a $10 check on April 29, 1933, was payment of the assessment 
within fifteen days from the date of call. The evidence in this regard shows that 
this notice of the assessment was mailed to the insured on April 11, 1933, and 
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according to the usual course of mailing it would be delivered to the defendant's 
residence on the morning of April 13, 1933, and according to plaintiff’s contention 
if the insured had fifteen days from the date of receiving said notice within which 
to pay said assessment before the policy lapsed, and as the payment was not mailed 
in Tulsa until the 29th day of April, 1933, which was sixteen days from the date of 
receipt of the notice, then the policy would lapse under the most favorable theory 
for the plaintiff. ; 

We do not mean to interpret the benefit certificate and the by-laws of defendant 
company to mean the insured had fifteen days from the date of receipt of said 
notice of assessment, and that he could employ the United States mails to transport 
the check in payment of this assessment and that a deposit of the check in the 
post office at Tulsa amounted to the payment of the assessment; but this is the 
contention made by plaintiff, and the evidence under her own contention shows that 
the policy had lapsed. 

Another contention made by plaintiff is that one is estopped to repudiate the 
obligation necessarily resulting from custom. And in this she contends that the 
defendant company had established a custom of allowing the insured to make 
deposits and pay the assessments out of these deposits, and that they were bound 
by this custom. This could possibly be true; however, we are not passing on this 
question in this case, because it is not necessary, as the evidence clearly shows that 
the insured did not have any deposit with the defendant company at the time of 
the levy of this assessment and that the insured was notified of this fact. 

We are aware of the fact that courts do not favor forfeitures, but in this case 
it is useless to determine what was meant by the phrase “Fifteen (15) days from the 
date of call or Fifteen (15) days from the date of levy of an assessment as pro- 
vided in the benefit certificate of this company,” because under the facts which are 
undisputed or uncontradicted, the assessment was duly and legally made and made 
payable on April 12, 1933, and notice was mailed on April 11, 1933, and if delivered 
in the usual course of mail would have been received by the insured on April 13, 
1933, and under the most favorable theory for the plaintiff this policy lapsed on 
April 28, 1933. And it is further useless to pass on the question as to whether a 
deposit of the check in Tulsa on April 29, 1933, in the United States post office, duly 
addressed and mailed, would amount to the payment of the assessment at that date 
instead of the date when it was received by the defendant company, because of the 
fact that under no theory could the insured have had until April 29, 1933, to pay 
this assessment. The uncontradicted evidence is that the policy had lapsed and 
had not been reinstated at date of insured’s death. See Great Secthere Life Ins. 
Co. v. Brooks, 166 Okl. 123, 26 P.(2d) 430. 

[2] At the conclusion of the evidence in this case in the lower court, both 
plaintiff and defendant requested the court for peremptory instructions and neither 
party complained of the action of the court in taking the case from the jury and 
directing a verdict. As there was no issue of fact to be tried, it was properly a 
question of law for the court to try. The judgment of the lower court should have 
been for the defendant, and the jury should have been directed to return a verdict 
in favor of defendant, instead of. plaintiff. - 

___ The cause is reversed and remanded, with directions to the trial court to enter 
judgment in accordance with the views herein expressed. 

The Supreme Court acknowledges the aid of District Judge Roy Paul in the 
preparation of this opinion. The district judge’s analysis of law and facts was 
assigned to a justice of this court for examination and report. Thereafter, upon 
consideration, this opinion, as modified, was adopted by the court. 

Osborn, V. C. J., and Riley, Busby, Welch, and Gibson, JJ., concur. 

Corn, J., dissents. 


McNeill, C. J., and Bayless and Phelps, JJ., absent. 


NATIONAL AID LIFE ASS’N v. PARTLOW. No. 25982. 
Supreme Court of Oklahoma. Oct. 20, 1936. 
Rehearing Denied Nov. 10, 1936. 
61 Pacific Reporter (2d) 1070. 
1. REINSTATEMENT. 
Under terms of benefit certificate or life policy providing for reinstatement 
after default in payment of premium or assessment, upon filing of affidavit of good 
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health of insured, certificate held not reinstated on payment and affidavit at time 
when insured was deceased, notwithstanding that affiant did not know of insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2, RETURN OF DUES. 

Insurer has duty to make prompt return of dues paid at intervals other than, or 
in addition to, those required by benefit certificate or policy or by-laws of insurer, 
or, if such payments are retained, to give insured credit therefor on dues subse- 
quently falling due. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. DELINQUENCY. ; ; ; ; 

In action on life benefit certificate or life policy, question whether certificate or 
policy was delinquent on date of insured’s death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

4. TRIAL, 

Motion for peremptory instruction by each party does not constitute waiver of 
jury trial on part of either. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Syllabus by the Court. 

1. Where the terms of a benefit certificate or policy of insurance provide for 
reinstatement after default in the payment of premium or assessment, upon the 
filing of an affidavit of good health of the insured, such benefit certificate is not 
reinstated upon payment and affidavit, if at the time said affidavit is made and 
payment received the insured is deceased, even though the affiant might not have 
known of such death. 

2. Where an insured pays to the insurance company dues at intervals other than 
are required by the benefit certificate or policy and in addition to payments required 
by beneficate certificate or policy or by-laws, it is the duty of said company to make 
prompt return of the sum of such additional payments, or, if said payments are 
retained, it is the duty of the company to give the insured credit therefor on dues 
subsequently falling due. 

3. The fact that each party moves the court for a peremptory instruction does 
not constitute a waiver of trial by jury upon the part of either. 


Appeal from District Court, Oklahoma County; W. G. Long, Judge. 


Action on a benefit certificate or insurance policy by Frank P. Partlow against 
the National Aid Life Association. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Snyder, Owen & Lybrand, of Oklahoma City, for plaintiff in error. 

J. D. Lydick, R. L. Berry, and Curtis P. Harris, all of Oklahoma City, for 
defendant in error. 

Per Curiam. 

On October 22, 1934, the National Aid Association, now National Aid Life 
Association, a corporation, issued its life benefit certificate or life insurance policy 
No. 720 to Della P. Partlow, naming therein Frank P. Partlow, her husband, 
defendant in error, plaintiff below, as her beneficiary. Della P. Partlow died on 
March 17, 1933. Due proof of death was made, but the defendant refused payment 
on said benefit certificate and this action is brought by the beneficiary to recover 
2,500 under the terms of said benefit certificate. The parties will be referred to 
herein as they appeared in the trial court. 

_ At the conclusion of the evidence both plaintiff and defendant moved for a 
directed verdict in their favor respectively. The attorney for plaintiff immediately 
thereafter withdrew his motion for a directed verdict, which withdrawal was 
denied by the court. The court thereupon made the following order: 

“The Court: All right; exception allowed. As I view the matter, there is no 
question to submit to the jury. Both sides have made a motion for a directed 
verdict. It is a question of law, as I view it, and judgment will be rendered for 
the plaintiff for the amount sued for. 

“Mr. Snyder: Give us an exception. 


“The Court: Gentlemen of the jury, the court is of the opinion in this matter 
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that it is a question of law for the court to decide. The clerk will prepare a form 


of verdict which will be passed to you, and one of you can sign it as foreman. 
“Mr. Snyder: To which ruling of the court the defendant excepts and also 
excepts to the order of the court for a directed verdict.” \ : 
The sole question for determination in this case is whether the court erred in 


directing a verdict in favor of plaintiff. Section 1 of article XI of the by-laws of 
the association provides for a re-grouping of its members at the pleasure of the 
e ate ° f vor "D : . ‘ e 
association, as follows: Re-grouping : The mnanagement may, if deemed for the 
best interest of the National Aid Life Association, transfer, merge or rearrange the 
members of any group with another group.” 

The benefit Certificate provides for the payment of dues in the sum of $5.20 per 
year, payable $2.60 semiannually in January and July. The association retained by 
its by-laws, however, the authority and right to transfer a member from one group 
to another and at the same time change the dates of payment of said semiannual 


dues, According to the by-laws, the annual dues of the association could not 
exceed $5.20 for any one year, and unless dues were paid within 15 days after they 
became due the insured was automatically suspended for nonpayment of dues. 
The benefit certificate designated the insured as a member of class No. 12 in which 
classification she remained until 1927 and paid semiannual dues of $2.60 as they 
became due on the Ist day of January and the Ist day of July, as follows: 

January, 1925 July, 1926 

July, 1925 January, 1927 

January, 1926 July, 1927 

On July 22, 1927, the insured was transferred from group No. 12 to group No 

16 and was notified in writing by the defendant to pay dues thereafter in April and 
October. Having already paid her semi-annual dues on July 15, 1927, for the last 


half of the year 1927, the next semianual dues would have been due and payable 


under the terms of said benefit certificate on the Ist day of January, or such other 
time as the defendant might designate, for the first half of the year 1928. Plaintiff 
contends that on October 1, 1927, he paid an additional sum of $2.60 as semiannual 
dues, interpreting the notice of July 22d as a demand for dues in October, 1927. 
The defendant denies that payment was made. We will discuss that feature of 
the the case further on in the opinion. 


The insured paid the first half of 1928 dues in April, 1927, and paid semiannual 

dues thereafter as long as she remained in group No. 16, as follows: 
April, 1928 October, 1930 
October, 1928 April, 1931 
April, 1929 October, 1931 
October, 1929 April, 1932 
April, 1930 October, 1932 

Thereafter, and before the next semiannual dues were payables under group No. 
16, viz., on February 20, 1933, the defendant trartsferred the insured to group No. 25, 
and notified her in writing to that effect, and notified her to pay dues thereafter on 
the Ist day of March and the Ist day of September of each year. In pursuance of 
said transfer and notice, and the provisions of said by-laws, the semiannual pay- 
ment for 1933 would become delinquent on March 16, 1933. The semiannual dues 
falling due on March Ist were not paid on that date nor within 15 days thereafter. 
The insured died on March 17, 1933. 

[1] 1. It appears that Mrs. Robert Partlow, a relative of the insured, paid 
the semiannual dues of $2.60 on the day the insured died, but after her death had 
occurred, and made affidavit as to good health of the insured. These dues were 
promptly returned by the defendant to Mrs. Robert Partlow. It is needless to discuss 
this feature of the case, as it is obvious that this payment did not reinstate the 
policy, if it had in fact become delinquent. 

2. Semiannual dues for the last half of 1927 were paid in July of that year and 
if, as testified by the plaintiff, he or the insured paid semiannual dues in the sum of 
$2.60 again in October of the same year, because of the notice sent the insured by 
the defendant that dues were thereafter to be payable in April and October, it is 
obvious that the insured paid, and the defendant received, more than was due for 
that year. It is admitted that the dues subsequent to 1927, and up to and including 
the last half of 1932, were paid as they became due and payable, or at least there is 
no controversy in that connection over those payments. 
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In Fraternal Aid Ass'n v. Powers, 67 Kan. 420, 73 P. 65, it was held: “Where 
more money was paid by a member to the local secretary for dues and assessments 
than was necessary to meet claims which had already accrued, the excess should be 
applied on subsequent and accruing dues and assessments, and the member will not 
be deemed to be in default so long as such excess is sufficient to meet the accruing 
claims of the association against the member.” 

lo the same effect are Supreme Lodge of Patriarchs of America v, Welsch, 112 
Kan. 55, 57 P. 115; Knight v. Supreme Council Order of Chosen Friends, 53 Hun 
631, 6 N. Y. S. 427; Caywood v. Supreme Lodge Knights & Ladies of Honor, 171 
Ind. 410, 86 N. E. 482, 23 L. R. A. (CN. S.) 304, 131 Am. St. Rep. 253, 17 Ann. Cas. 


503 and notes. 
[2] If as a matter of fact the plaintiff paid dues in July and October of 1927, it 


was the duty of the defendant to return the latter semiannual dues thus receiv ved 


within a reasonable time, or, if they were retained by the defendant, to give her 


credit for her semiannual dues for the first half of 1928, and she should have been 
relieved of the payment of the first half of 1928 semiannual dues. But it appears 
that the semiannual dues for the first half of 1928 were also collected and for each 
and every semiannual period until and including the last half of 1932. 

[3] If a double payment of semiannual dues had been made by the insured for 


the last half of 1927 and carried forward by the defendant as above indicated, the 


dues for the first half of 1933 would have been thereby paid and the benefit certificate 
would have been in good standing on March 17, 1933, at the time of the death of the 
insured. If, as contended by the defendant, who also introduced evidence in sup- 
port of its contention, the plaintiff did not pay, and the defendant did not receive the 
extra semiannual dues in October, 1927, then it is equally obvious that at the time 


of the death of the insured, on March 17, 1933, she was delinquent in the payment of 


her dues for the first half of said year, and the plaintiff would not be entitled to 
recover in this action. There is a sharp conflict in the testimony of the plaintiff and 
the defendant on this issue, and the issue as to whether or not dues were paid in 
October, 1927, constitutes a clear question of fact which should have been submitted 
to the jury. 

|4] 3. Although both plaintiff and defendant moved for a directed verdict, there 
heing a conflicting question of fact to be determined, the defendant was entitled to 
have that question submitted to, and determined by, the jury. In the case of 
Farmers’ National Bank of Tecumseh v. McCall, 25 Oki. 600, 106 P. 866, 26 L. R. A. 
(N. S.) 217, this court held: “Plaintiff and defendant in the trial court having each 
verbally moved for peremptory instructions, this did not constitute a waiver of the 
right to have a verdict returned by the jury.” 

That rule has been consistently followed by this court in the following cases: 
Tavlor v. Wooden et al., 30 Okl. 6, 118 P. 372, 36 L. R. A. (N. S.) 1018; Midland 
Valley R. Co. v. Lynn, 38 Okl. 695, 135 P. 370; Hogan v. Milburn, 44 Okl. 641, 146 
P. 5: Mid-Continent Life Insurance Company v. Tackett, 149 Okl. 147, 299 P. 862. 

The defendant excepted to the order of the court directing a verdict in favor of 
plaintiff and against the defendant. We have concluded that this presents a rever- 
sible error. The court was not authorized to discharge the jury solely for the 
reason that each of the parties had moved for an instructed verdict, when there 
Was a material issue of fact to be determined. For the reasons herein stated, said 
judgment is reversed and the cause is remanded. 


The Supreme Court acknowledges the aid of Attorneys Eldon J. Dick, W. C. 
Franklin, and Joe Gill, Jr., in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Dick and approved by Mr. Franklin and Mr. Gill, 
the cause was assigned to a justice of this court for examination and report to the 
— Thereafter, upon consideration by a majority of the court, this opinion was 
adopted. 


McNeill, C. J., Osborn, V. C. J., and Phelps, Corn, and Gibson, JJ., concur. 
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GENERAL AMERICAN LIFE INS. CO. v. BRYSON. No. 26625. 
Supreme Court of Oklahoma. Sept. 29, 1936. 
Rehearing Denied Nov. 10, 1936. 
61 Pacific Reporter (2d) 1094. 
1. PROOF OF DISABILITY. 

Under group life policy and certificate insuring life of employee and providing 
for payment of benefits on due proof of total and permanent disability for period 
of six months, total and permanent disability for period of six months prior to ter- 
mination of employment and policy held to have matured policy so that liability of 
insurer became fixed on expiration of six months from inception of disability, and 
was not affected by subsequent termination of employment. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. TERMINATION OF EMPLOYMENT. 

Under group policy insuring life of employee and providing for payment of 
benefits on proof of total and permanent disability for period of six months, ter- 
mination of employment and insurance coverage held to have operated prospectively 
and not in derogation of acquired rights. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. ACCUMULATION. 

Under group policy and certificate insuring employee's life for $500 with pro- 
vision for intrease of $500 for each of three additional years’ service to employer 
and for payment of disability benefits on proof of total and permanent disability 
of employee for period of six months, insurer held liable for amount of all addi- 
tional yearly certificates issued prior to maturity of policy by six months’ disability 
and due proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. DISABILITY. 

In action for disability benefits under group life policy, question of “total and 
permanent disability” of insured held for jury. 

“Total disability” within accident policy does not mean absolute physical 
inability on part of insured to transact any kind of business pertaining to 
occupation, but it exists although insured may be able to perform few 
occasional or trivial acts relating thereto if he is not able to do any sub- 
stantial portion of work connected with occupation. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

1. A group life insurance contract was issued to an employer and a certificate 
to an employee insuring the employee’s life for $500 which was increased by $500 
for each of three additional years of service to employer. The contract and cer- 
tificate provided that if employee furnished the company proof that he was and 
had been totally and permanently disabled for a period of six months, the company 
would immediately pay in full settlement of all obligations under the certificate 
the amount of insurance in force at the time it approved the proof. Premium on 
the contract was paid to December 31, 1930. on which date insured’s service with 
the employer terminated. Insured was totally and permanently disabled for a period 
of six months prior to termination of the employment. Proof of the disability 
was furnished the company after termination of the employment. Held, that the 
total and permanent disability which had endured for a period of six months prior 
to termination of the employment and the insurance coverage matured the policy, 
had heen totally and permanently disabled for a period of sib months, the company 
months from the inception of the total and permanent disability. Termination of 
the employment thereafter did not alter or affect the fixed liability. 

2. Under the policy under consideration, termination of the employment and the 
insurance coverage operate prospectively; not in derogation of acquired rights. 

3. The company is liable for the amount of all additional yearly certificates 
issued by it prior to maturity of the policy. 

4. The question of total and permanent disability was a question of fact for the 
jury, and the verdict of the jury will not be disturbed by this court on appeal, where 
there is competent evidence to support the verdict. 

Appeal from Court of Common Pleas, Tulsa County; Leslie Webb, Judge. 
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Action by Martha T. Bryson against the General American Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

William F. Tucker and Frank Settle, both of Tulsa, for plaintiff in error. 

Martin & Spradling, of Tulsa, for defendant in error. 

Per Curiam. 

On November 29, 1927, the Missouri State Life Insurance Company issued to 
the Foster Petroleum Corporation a group life insurance contract for the purpose 
of insuring the lives of employees of the Foster Petroleum Company and for the 
further purpose of insuring such employees against total and permanent disability 
caused by bodily injury or disease. The insurance contract became effective Octo- 
ber 15, 1927, and was for the term of one year, with renewal privilege providing 
that it might be renewed from year to year. The contract set forth in a “Plan of 
Insurance” a schedule of the amount of insurance as to each employee, based on the 
length of continuous services. The employee with less than one year service was 
insured in the sum of $500, and $500 additional insurance was added for each 
additional year of continuous service. The contract stated that the employees were 
automatically insured in accordance with the terms of the plan of insurance. The 
contract further provided that the insurance on any employee should cease upon 
the termination of his employment, except that, in case of termination of employ- 
ment for any reason, the employee should be entitled to have issued to him under 
certain conditions a policy of life insurance to an amount equal to the amount 
of protection under the group policy. The contract declared that the company 
would issue to the employer for delivery to each employee an individual certificate 
setting forth a statement as to the insurance protection, and to whom payable. 

On December 24, 1927, the insurance company, pursuant to the contract, issued 
to John William Bryson, an employee of the Foster Petroleum Company a certif- 
icate insuring the life of Bryson for the sum of $500, payable to Martha T. Bryson, 
wife of the insured. By further certificate the insurance was increased by $500 
effective June 24, 1928, again increased by $500 effective June 24, 1929, and again 
increased by $500 effective June 24, 1930. The certificate contained the following 
provision: “If the employee shall furnish the company with due proof that before 
having attained the age of sixty years, he or she has become totally and per- 
manently disabled by bodily injury or disease, and that he or she is then, and will be 
at all times thereafter, wholly prevented thereby from engaging in any gainful 
occupation, and that he or she has been so permanently and totally disabled for a 
period of six months, the company will immediately pay to the employee in full 
settlement of all obligations hereunder, the amount of insurance in force hereunder 
on the employee at the time of the approval by the company of the proofs as afore- 
said.” 

This provision of the certificate issued by the company to Bryson is identical 
with a provision of the group policy, except that the words, “and that he or she is 
then, and will be at all times thereafter, wholly prevented thereby from engaging 
in any gainful occupation,” do not appear in the provision in the group policy. 

Action on the policy was commenced by Martha T. Bryson in the district court 
of Tulsa county against Missouri State Life Insurance Company. General Ameri- 
can Life Insurance Company was substituted as defendant as successor in inter- 
est of Missouri State Life Insurance Company. The cause was transferred to the 
court of common pleas of Tulsa county, and trial was had in that court. The par- 
ties will be referred to as they appeared in the trial court. 

The plaintiff, in her amended petition, after pleading the group life insurance 
contract, the original certificate issued to John William Bryson and the three certif- 
icates increasing the amount of the certificate to $2,000, alleged that Bryson on 
June 6, 1930, due to disease, became totally and permanently disabled from perform- 
ing the work in which he was engaged; that he was thereby wholly prevented from 
engaging in any gainful occupation until his death; that the group life contract and 
certificate were in full force and effect; that Bryson made demand on the Missouri 
State Life Insurance Company for payment to him of the sum of $2,000; that the 
company refused payment; that Bryson died December 3, 1932; and that plaintiff 
was his widow and beneficiary under the policy. 

Defendant answered by general denial of the allegations of the amended 
petition, admitted it had succeeded Missouri State Life Insurance Company, 





602 The Insurance Law Journal, Vol. 88 [ Mar., 1937 


admitted the issuance of the group insurance policy to Foster Petroleum Company 
and the certificate to John William Bryson. Further answering, defendant, after 
pleading the provision of the group policy as to termination of the insurance on 
termination of the employment, alleged that the Petroleum Company by letter 
directed the insurance company to terminate the insurance, and that it furnished 
the insurance company a census sheet directing termination of the insurance, and 
that the insurance company pursuant thereto terminated the insurance effective 
December 31, 1930. 

The reply was a general denial. 

Upon the issues thus joined there was a trial to a jury resulting in a verdict for 
plaintiff in the sum of $2,000 and interest at the rate of 6 per cent per annum from 
the Ist day of October, 1931, for which judgment was rendered by the court. 

Motion for new trial by defendant was overruled, and defendant appeals, 

The testimony for plaintiff. was to the effect that her husband, the insured, 
became ill on June 6, 1930, when Dr. J. P. Erby was called to the Bryson home to 
attend Mr. Bryson, that Mr. Bryson went to a hospital at Tulsa October 8, 1930, 
where he remained six days, that he went from there to the Muskogee Hospital for 
Veterans, remained there thirty days, returned home for a few days, returned to 
the Muskogee Hospital December 10, 1930, remained there until May, 1931, returned 
home and remained there until shortly before his death, when he returned to the 
Muskogee Hospital, where he died December 3, 1932. Mr. Bryson was a pumper 
for the Petroleum Company, and he was carried as an employee and paid his salary 
until the end of 1930. During the summer he was supplied with a helper, and 
appears to have performed some light work. The only medical testimony was that 
of Dr. Erby, who said that in his opinion deceased was unable from the time he 
first saw him, June 6, 1930, to perform his duties as a pumper, or any other duties 
requiring physical exertion of any nature whatsoever. Three letters were admitted 
in evidence. One was dated July 18, 1931, written by John R. Kerby at Mr. Bryson’s 
request to the Missouri State Life Insurance Company, notifying the company that 

3ryson was totally disabled and asking the company’s advice as to what action to 
take. Under date of August 3, 1931, the company wrote Kerby acknowledging 
receipt of his letter and advising him that it was looking into the matter. Under 
date of September 1, 1931, the company again wrote Kerby, inclosing papers to be 
used in submitting claim for permanent total disability benefits. The witness Kerby 
testified that he had the forms filled out by Bryson and by Drs. Erby and C. W. 
Young and that he mailed them to the company a few days after he received them. 
On December 7, 1932, Kerby wrote the company stating that he had written them 
a year or year and a half before for the papers to prove disability, and that he had 
received them from the company, had had them completed, and had returned them 
to the company, and advising the company that Bryson had died. Kerby wrote 
the company to the same effect December 29, 1932. : 

For the defendant there were introduced the letter and census sheet set out in 
its answer. No premiums were received by the company after December, 1930. An 
officer of the company testified that the Kerby letters were all the papers received 
by the company with reference to the Bryson claim. 

Dfendant presents its specifications of error under four propositions. 

The first of these, to which it directs its principal argument, it states as follows: 
“Where a group policy issued to employer provided that insurance would ter- 
minate as to employee with termination of his employment, provision that insurer 
would pay insurance in force at the time of its approval of proof of disability, pre- 
vented recovery on behalf of employee who became disabled while the insurance 
was in force but who did not furnish proof of his disability until after the termina- 
tion of his insurance coverage by termination of his employment, as provided in 
the policy, and on whose insurance coverage no premiums were thereafter paid 
nor any effort made to convert the coverage to an individual policy, or otherwise 
to keep it alive.” 

In support of this proposition defendant cites and discusses a number of cases 
from other jurisdictions. The only Oklahoma case cited is Franklin Life Insur- 
ance Company v. Fisher, 164 Okl. 193, 23 P.(2d) 151, which did not involve the 
question in the case at bar. The question here involved appears to be of first 
impression in this state. 

The leading case cited by defendant is New England Mutual Life Insurance 
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Company v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A. L. R. 1075. Defendant states 
that the point involved and the decision in that case are almost identical with the 
Oklahoma case of Franklin Life Insurance Company vy. Fisher. In the Fisher Case, 
the policy provided that if proof should be furnished to the company that, after 
payment of one full annual premium and before default in payment of any subse- 
quent premium, the insured had become disabled in certain degrees as set out in 
the policy, then the company would grant a monthly income during the continuance 
of the disability, the first income payment to be due on the first day of the month 
following receipt of proof of the disability. The question for decision was whether 
insured could recover for such disability payments under the terms of the policy 
prior to the date proof of disability was furnished. By reason of the terms of the 
policy, this court held that the furnishing of proof of disability by the insured to 
the company was necessary before the payments under the policy began to accrue. 
In the Fisher and Reynolds Cases, and in cases construing like policy provisions, 
the benefits in the way of income payments were future benefits of which the 
insured might avail himself if he chose so to do by furnishing the proofs that 
were made conditions precedent to the income payments or waiver of premium 
payments by the express terms of the policies. This court, in the Fisher Case, 
quoted from the decision of the United States Supreme Court in the case of 
Bergholm v. Peoria Life Insurance Company, 284 U. S. 489, 52 S. Ct. 230, 231, 
76 L. Ed. 416, where the policy under consideration was nearly identical with that 
in the Fisher Case. The decision of the court in the Bergholm Case was the same 
as the decision of this court in the Fisher Case. In this line of cases the liability 
of the companies for the future benefits claimed by reason of prior disability was 
not denied. 

In the case at bar no question of future benefits to be paid by way of income 
or by way of waiver is involved. The question for consideration and determination 
is whether a capital loss under the policy had occurred within the terms of the 
policy and during the continuance in force of the policy, and, if so, the effect of 
supplying proofs of the loss to the company after the insurance coverage was 
terminated by termination of the employment of the employee. Plaintiff contends 
that a cause of action had accrued before termination of the employment and the 
insurance coverage, and that proof of loss could be made within a reasonable 
time thereafter. Defendant contends that recovery is defeated by failure to furnish 
proofs until after termination of the employment and the insurance coverage. 
Turning to the certificate issued to Bryson we find that no time limit is sought 
to be imposed for the furnishing of proof of total disability. The certificate does 
not state that proof shall be furnished during the continuance of the employment 
in order that insured may be entitled to the disability benefits. The provision is 
that if the employee shall furnish the company with due proof of the disability, 
the company will immediately pay to the employee the amount of insurance in 
force at the time of approval by the company of the proof. 

The question as to whether or not Bryson was totally and permanently disabled 
within the terms of the group policy and certificate was submitted to the jury and 
the jury found in favor of plaintiff. By such finding it was established that 
deceased had been totally and permanently disabled within the terms of the policy 
and for a period of six months prior to the termination of the insurance coverage 
by termination of the employment. 

_In the Reynolds Case the policy itself required furnishing of proof of disability 
while the policy was in force as a condition precedent to the waiver of premiums 
thereafter falling due. It was necessary that three elements should concur to 
entitle the insured to the waiver of the later premiums, to wit: (1) A policy in 
force for the benefit; (2) The fact of disability; and (3) Proof. Likewise in the 
Fisher Case. 

In Burchfield v. Atna Life Insurance Company, also an Alabama case, 230 
Ala. 49, 159 So. 235, the policy required receipt of the proof during the continu- 
ance of the policy. 

__ In Kingsland vy. Missouri State Life Company, 228 Mo. App. 198, 66 S.W.(2d) 

959, a Missouri case, the policy provided for benefits for six months’ disability. 
The policy, however, was terminated before the disability had existed for six 
months. The court said that to defeat liability there must be a cancellation before 
hability attaches. 

It is not considered necessary to discuss the opinions in the other cases cited 
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by defendant. We have examined these cases and considered them in the light in 
which they construed policy provisions before them. 

Summarizing the position of defendant on its first proposition, the Bergholm 
Case, supra, is quoted from to the effect that contracts of insurance “must be 
construed according to the terms which the parties have used, to be taken and 
understood, in the absence of ambiguity, in their plain, ordinary, and popular 
sense.” Defendant then submits that no insurance was in force when the proof 
was furnished and that the presentation of the claim while the policy was in force 
was a condition precedent to any liability of the company or the accrual of any 
right of action. 

The group policy provided life insurance for the employees according to the 
“Plan of Insurance.” Based on length of service the insurance was in an initial 
amount of $500 where the service was less than one year, and increased by $500 
for each year of continuous service thereafter. The certificate then could be issued 
to the employee for the life policy in such amount as, under the plan, his length 
of service justified. The certificate issued to Bryson was in the sum of $500, indi- 
cating that his service then had been less than one year. In the three succeeding 
years, as his service continued he received three additional certificates of $500 
each, so that the final amount by the certificate of June 24, 1930, was $2,000. 
Premium on the policy was paid for the full year, 1930. 

; Payment of a death loss was to be made if the death occurred while insured 
was in the employ of the employer during the continuance of the policy. 

[1-3] Upon the death of the employee the policy matured and the liability of 
the company to pay arose. There remained one step for the beneficiary to take, 
to furnish proof of the death, for the company agreed by its policy “immediately 
upon receipt of due proof of death” to pay the amount for which deceased was 
insured. 

By the total and permanent disability benefits. clause, heretofore set out in full, 
the company agreed that it would “immediately pay to the Employee in full settle- 
ment of all obligations hereunder the amount of insurance in force hereunder 
on the Employed at the time of the approval by the company of the proofs as 
aforesaid.” The proof to be furnished was that the employee had been “so perma- 
nently and totally disabled for a period of six months.” In the death case the 
amount to be paid was ascertainable immediately the insured died. In the disability 
case the policy did not provide that the disability benefits should be to an amount 
in force when the disability began, nor when it had endured for six months, but 
should be the amount in force at the time the company approved the proofs. The 
language of the policy was no doubt selected by the insurance company. It may 
not appear to be entirely free from ambiguity, but we do no violence to it in our 
interpretation of this provision of the insurance contract. 

The death of the employee in the one case matured the policy. Likewise, the 
total and permanent disability which had endured for six months prior to termina- 
tion of the employment and the insurance coverage matured the policy. In either 
case the company agreed immediately to pay the loss on receipt and approval of 
the proofs. The liability of the insurance company became fixed immediately 
upon expiration of six months from the inception of his total and permanent 
disability. After the liability became fixed, there remained one act to be performed 
by the beneficiary; the furnishing of proof as provided by the policy. 

Once the liability of the company became fixed, termination of the employment 
thereafter could not and did not in any way alter or affect the fixed liability. 

In the Alabama case of Prudential Insurance Company v. Gray, 230 Ala. 1, 
159 So. 265, 266, insured became totally and permanently disabled April 15, 1931, 
on September 2, 1931, the policy was terminated by nonpayment of premium and 
by insured ceasing to be an employee, and on November 5, 1931, the insurance 
company was notified. The court said: 

“But there is a difference between the existence of a right to disability and 
the accrual of the cause of action for the recovery. If the policy is so set up 
that the claim came into existence when the disability occurred, but that the cause 
of action did not accrue until proof of the disability was furnished, the delay of 
the proof not extending beyond a reasonable time * * * did not cut off the claim, 
though the proof was not furnished until after there was default in paying the 
subsequent premium. 

“The question of whether the proof is a condition to the existence of the claim 





Life] General American Life Ins. Co. v. Bryson 605 


or to the right to sue on a claim which had otherwise accrued, depends upon the 
terms of the policy which fixes the circumstances necessary to create the claim. 

“We have held, in respect to fire insurance, that, though the benefits are not 
payable until proof of loss is made, the failure to make the proof in the time 
designated does not destroy the right of action, but only postpones its maturity,” 
provided the failure is not set up in the policy as a forfeiture of the claim. * * * 

“The whole question is made to depend upon whether the requirement is set 
out in the policy as a condition to the existence of the claim or to the right of its 
immediate payment.” 

In McNally v. Phoenix Ins. Co., 137 N. Y. 389, 33 N. E. 475, cited in Pfeiffer 
vy. Missouri State Life Insurance Company, 174 Ark. 783, 297 S. W. 847, 850, 54 
A. L. R. 600, it was said, quoting from the New York Court of Appeals: “Those 
conditions which relate to matters after the loss have, for their general object, to 
define the mode in which an accrued loss is to be established, adjusted, and recov- 
ered, after the reciprocal rights and liabilities of the parties have become fixed 
by the terms of the contract, and are to receive a more liberal construction, in 
favor of the instired. In determining the liability of the defendant, it is entitled 
to the benefits of its contract, fairly construed, and can stand upon all of its 
stipulations. But when its liability has become fixed by the capital fact of a loss, 
within the range of the responsibility assumed in the contract, courts are reluctant 
to deprive the insured of the benefit of that liability by any narrow or technical 
construction of the conditions and stipulations which prescribe the formal requisites 
by means of which this accrued right is to be made available for his indemnifica- 
tion.” 

In Home Life Insurance Company v. Keys, 187 Ark. 796, 62 S.W.(2d) 950, 
an Arkansas case, insured held an individual certificate issued under a group 
policy. He became disabled October 12, 1929, and died March 9, 1931. Proof was 
furnished the company May 5, 1932. The group policy was canceled at the instance 
of the employer December 31, 1930. The company urged that the group policy 
and the individual certificate did not continue in force thereafter. The court held 
that the making vf proof of disability was not a condition precedent. 

In Sovereign Camp, W. O. W. v. Meek, 185 Ark. 419, 47 S.W.(2d) 567, the 
certificate had this provision: “ ‘If such member, while younger than sixty years 
of age, and while the certificate is in full force and effect, has suffered bodily 
injury, through external, violent or accidental means, or by disease, and shall 
furnish satisfactory proof to the society that he is and will be permanently, totally, 
continuously, and wholly prevented thereby for life from pursuing any and all 
gainful occupations or performing any work for compensation of value,’ he shall 
be entitled to the payment of one-half the face amount of his policy.” 

The court said: “Under our construction of paragraph 12 of the certificate 
quoted above, the existence of total disability during the life of the certificate was 
enough to create liability. Under a correct interpretation of the meaning of para- 
graph 12, the obligation of appellant rested upon the total disability of appellee 
during the life of the certificate and not upon the receipt of the proof of disability 
by appellant.” 

An analogous question was considered by the Circuit Court of Appeals, Tenth 
Circuit, in Kimel v. Missouri State Life Insurance Company, 71 F.(2d) 921, 924. 
The insurance contract provided that the company would pay the insured a life 
income if he became totally and permanently disabled before attaining the age of 
60. Insured became so disabled when 58, but did not furnish proof thereof until 
past 60. The court said: “Proof fixes the time of payment, but disability arising 
before assured has attained the age of sixty raises the obligation to pay.” 

In Horn’s Administrator v. Prudential Ins. Co. of America, 252 Ky. 137, 
65 S.W.(2d) 1017, 1019, Horn held a certificate issued by the insurance company 
to him as an employee of the Louisville & Nashville Railroad Company. The 
certificate provided for total disability benefits. Horn was injured January 13, 
1931, while on duty. The insurance was paid to January 31, 1931. No further 
premiums were paid, and the employer notified the insurance company of the 
termination of Horn’s policy. Horn died November 11, 1931. The court said: “The 
insurance company argues that its liability under the policy ended with Horn’s 
release from the service of the railroad company and because of his failure to 
pay premiums thereafter. If Horn became totally and permanently disabled upon 
the day he received the injury to his foot, although his previous physical con- 
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dition may have been the contributing cause, he at once became entitled to the 
indemnity promised him by his contract. The situation is just the same as though 
he had died that day and claim were being made for the indemnity provided for 
death through a natural cause. His right became fixed then. Equitable Life Assur- 
ance Society v. McDaniel, 223 Ky. 505, 3 S.W.(2d) 1093. It would be as anomalous 
to require a continuance of premium payments thereafter as it would be to require 
them after death. The premiums already paid carried the policy 15 days beyond 
the date of his injury, when it is claimed he became totally and permanently dis- 
abled, and continued so until his death. Premiums were no longer due. This policy 
had matured so far as this subject of indemnity is concerned by reason of the 
happening insured against. McGovern v. United States (D. C.) 294 F. 108. A 
subsequent lapse of the policy in other respects could not operate as a release of 
the company for any liability on account of total disability which had arisen prior 
to that time. Illinois Bankers’ Association v. Byassee, 169 Ark. 230, 275 S. W. 
519, 41 A. L. R. 379. Provisions in the policy which automatically canceled the 
insurance upon his termination of employment could not under these circumstances 
become applicable. * * * Of course, it would be different if his total and _ per- 
manent disability arose after the policy lapsed.” In Burkheiser v. Mutual Acci- 
dent Association of the Northwest (C. C. A.) 61 F. 816, 817, 26 L. R. A. 112, 
Burkheiser was insuted against accidental personal injuries. On December 15, 
1890, Burkheiser was notified of the levy of an assessment on the members of 
the association, payable January 15, 1891. On December 20, 1890, he suffered an 
accidental personal injury, from which he died January 23, 1891. The by-laws of 
the association provided that failure to remit an assessment within 30 days of 
the date of the notice of levy should terminate the membership of the insured. 
The association contended the certificate of membership was discharged. The court 
said: 

“The policy insures against personal bodily injuries effected during the 
continuance of membership in this insurance through external, violent and 
accidental means. The language of the contract is plain and unambiguous. It 
was clearly designed to effect the object of the association, which was to 
indemnify for injuries sustained during membership. The consideration paid 
by the assured is for such protection. The injury which resulted in the death 
of Mr. Burkheiser occurred during such membership. The accidental injury 
was the cause; the death, the consequence. The contract indemnified against 
injury produced by accident as the operating cause and occurring during mem- 
bership. * * * 

“The membership ceases; the legal liability for previous accidental injury 
remains. By one condition of the policy, it was competent for the association 
to cancel the certificate of membership at any time upon refunding paid unex- 
pired assessments, or at the expiration of time covered by any one paid assess- 
ment. Can it be claimed that the association under this provision could, upon 
complying with its condition, absolve itself from liability for an accident occur- 
ring previous to such cancellation? We think not. Cessation of membership, 
whether voluntary or involuntary, operates prospectively, not in derogation 
of acquired rights or in release of antecedent liability.” 


4, 5] Under its second proposition defendant urges that plaintiff was not 
entitled to have the question of total and permanent disability submitted to the 
jury, for the reason that insuted was paid his salary by the employer and actually 
performed some of the duties of his employment. Defendant cites Otis Elevator 
Company v. Haveley, 148 Okl. 82, 296 P. 1106, in support of this proposition. 
This was a compensation case brought to review an award of the Industrial 
Commission. Defendant quotes from this case as follows: “Incapacity or dis- 
ability cannot be found to be total, where it appears that the claimant’s earning 
power is not wholly destroyed and that he is still capable of performing remunera- 
tive employment. In such a case he is under the obligation of making active efforts 
to procure such work as he can still perform.” 

Examination of this case discloses that the above quotation was taken from 
the case of Integrity Mutual Casualty Co. v. Garrett, 100 Okl. 185, 187, 229 P. 
282, also a compensation case, and this court in turn had in the Garrett Case 
quoted from Ruling Case Law. 


The spirit of the Workmen’s Compensation Acts is to allow compensation 
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for loss of earning power. An injured employee who is able and actually per- 
forms other than his regular work does not receive full compensation under 
the acts. 

In Ozark Mutual Life Association v. Winchester, 116 Okl. 116, 243 P. 735, 
there was a verdict and judgment for plaintiff for total permanent disability 
under a benefit certificate issued by defendant. The injury sustained was to a 
leg of plaintiff, a woman engaged in household duties for her family. The 
evidence disclosed that after the accident she could still perform some household 
duties, such as sewing and washing dishes. The court said that the jury was 
fully justified in finding that she was totally and permanently disabled within 
the rule established in this jurisdiction. The court quoted from Continental 
Casualty Co. v. Wynne, 36 Okl. 325, 129 P. 16, 17, as follows: “ ‘Total disability,’ 
under the provisions of an accident insurance policy, does not mean absolute 
physical inability on the part of the insured to transact any kind of business 
pertaining to his occupation, It exists, although the insured may be able to 
perform a few occasional or trivial acts relating thereto, if he is not able to do 
any substantial portion of the work connected with his occupation.” 

We find no error in submitting to the jury as an issue of fact the question 
of total and permanent disability. 

Under its third proposition defendant urges that the court erred in over- 
ruling the motion for an instructed verdict for defendant. We have briefly 
summarized the testimony as to the disability of insured, and we hold that the 
trial court committed no error in overruling the motion. 

The defendant’s last proposition it states as follows: “A contract to insure 
a party against the possible happening of a disability is unenforceable where 
the disability insured against had already happened.” 

This proposition is briefly discussed by defendant in its brief. No pertinent 
authority is cited. The final $500 certificate was issued on June 24, 1930, and 
plaintiff alleged and the proof disclosed that insured’s total and permanent 
disability began on June 6, 1930, eighteen days prior to the issuance of the last 
certificate. 

Turning again to the group policy and the certificates issued under it, we 
do not find any provision that the certificates to be issued for each year of 
service were to be held in abeyance until it developed that insured was not 
totally and permanently disabled. 

The certificate certified that the insurance was increased by $500, making 
the total insurance $2,000, and stated that the increased amount should be pay- 
able under the same conditions as expressed in the original certificate. The 
disability benefits were payable, not at the inception of the disability, but 
after it had existed for a period of six months. We have heretofore in this 
opinion held that the policy matured at the time the total and permanent dis- 
ability had endured for six months, and that the liability of the insurance com- 
pany then became fixed. The disability insured against had not already hap- 
pened on June 24, 1930, as contended by defendant. Furthermore, the policy 
and certificate provided for proof of six months’ total and permanent disability, 
which obviously could not be furnished until such disability had endured for a 
period of six months. Then the policy and certificate further provided that 
the company would pay the amount of insurance in force when it approved the 
proof. The policy and certificate having matured after six months’ total and 
permanent disability and the liability of the insurance company having then 
become fixed, the amount of insurance then in force was $2,000, and the verdict 
and judgment for that amount were correct. 

The judgment is affirmed. 

Plaintiff in her brief prays judgment against the defendant and its surety 
on the supersedeas bond given on this appeal. The bond appears in the case- 
made, is signed by defendant, General American Life Insurance Company as 
principal, and United States Fidelity and Guaranty Company as surety, in the 
sum of $5,000, and contains the usual conditions to pay the condemnation money 
and costs in case the judgment shall be adjudged against the principal, or 
affirmed in whole or in part. Plaintiff, Martha T. Bryson, is the obligee in the 
bond, and is entitled to judgment on the bond. The verdict and judgment were 
for the sum of $2,000, with interest thereon at the rate of 6 per cent, per annum 
from October 1, 1931, and costs. 
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It is therefore ordered, adjudged, and decreed by the court that the plaintiff, 
Martha T. Bryson, do have and recover of and from the defendant, General 
American Life Insurance Company, a corporation, principal, and United States 
Fidelity and Guaranty Company, surety, on said supersedeas bond, and each 
of them, the sum of $2,000, with interest thereon from the Ist day of October, 
1931, at the rate of 6 per cent. per annum, and costs, for which let execution 
issue. 

The Supreme Court acknowledges the aid of Attorneys N. C. Barry, Dennis 
H. Wilson, and E. C. Fitzgerald in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, appointed 
by the Judicial Council, and approved by the Supreme Court. After the 
analysis of law and facts was prepared by Mr. Barry and approved by Mr. 
Wilson and Mr. Fitzgerald, the cause was assigned to a justice of this court for 
examination and report to the court. Thereafter, upon consideration by a 
majority of the court, this opinion was adopted. 


McNeill, C, J., Osborne, V. C. J., and Riley, Phelps, and Gibson, JJ., concur. 


COLUMBIAN NAT. LIFE INS. CO. v. ZAMMER. No. 25822. 
Supreme Court of Oklahoma. Jan. 14, 1936. 
Rehearing Denied Oct. 13, 1936. 
Application for Leave to File Second Petition for Rehearing Denied Nov. 17, 1936. 
62 Pacific Reporter (2d) 63. 
1. WAIVER OF PREMIUM. 

Death benefit held recoverable under policy which, for additional consideration, 
provided for waiver of premium where before default insurer received due proof 
of permanent disability, though premium was not paid after disability occurred and 
no proof of disability was furnished, where insured was wholly incapacitated and 
unable to furnish such proof until death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. WAIVER OF PREMIUM. 

On happening of event which would entitle insured to waiver of premiums for 
permanent disability, insured is automatically relieved of payment of further 
premiums, where time is not of essence of agreement and agreement does not pro- 
vide for default if proof of disability is not given, and where insured is wholly 
unable because of disability to furnish proof, furnishing of proof of disability 
within a reasonable time is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Syllabus by the Court. 

1. Where a policy of insurance, for an additional consideration, provides that, 
“The premium will be waived, where before default of premium, the company 
receives due proof, that the insured has become so disabled as to be permanently, 
continuously and wholly prevented for life from pursuing any and all gainful 
occupations,” held the time of furnishing of proof is not mandatory, and where 
it is shown that proof was furnished as soon as it was possible to do so, the 
insured, being wholly incapacitated and unable to furnish such proof, is excused 
from giving such proof during the time he is incapacitated and unable to furnish 
the same. 

2. Upon the happening of the event which would entitle the insured to a 
waiver of premiums under the waiver of premium clause, the insured is auto- 
matically relieved of payment of further premiums, time not being of the essence 
of such agreement, and such agreement not providing for default in the event such 
proof is not given; and where the insured is wholly unable by reason of such 
disability to furnish such proof, the furnishing of such proof within a reasonable 
time is held to be sufficient. 


Appeal from District Court, Creek County; Gaylord R. Wilcox, Judge. 

Action by Nellie Zammer, administratrix of the estate of Nemmer L. Zammer, 
deceased, against the Columbian National Life Insurance Company. Judgment in 
favor of the plaintiff, and the defendant appeals, 

Affirmed. ' 

Hulette F. Aby, William F. Tucker, and Frank Settle, all of Tulsa, for plain- 


tiff in error. 
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R. L. Suddath, of Tulsa, for defendant in error. 

Per Curiam. 

This case was tried by the court on an agreed statement showing substantially 
the following facts: That the insured was issued a policy for $2,000 on June 3, 
1915, naming his nephew as beneficiary. The policy, for an additional consideration, 
provided for a waiver of premiums, as follows: “If, after this policy has been in 
force one full year before default in the payment of any subsequent premium, the 
company receives due proof that the insured, prior to attaining the age of 60, has 
become so disabled by bodily injuries or disease as to be permanently, continuously 
and wholly prevented for life from pursuing any and all gainful occupations, it 
will, by forwarding official receipt therefor, waive payment of the premiums there- 
after due under this policy during the continuance of such disability and the 
values in the above Table shall increase in the same manner as if the premiums 
were paid by the insured.” 

The premiums were paid on said policy annually and according to its terms up 
to and including the year 1927, but the annual premium due June 3, 1928, was not 
paid or accepted; the insured suffered from an affliction causing him to become 
totally and permanently disabled, both mentally and physically from about the 
15th day of April, 1928, so that he was unable to transact any business or understand 
any business transaction whatever from that time until the time of his death, 
December 21, 1928, at which time he was under the age of sixty years; at. the time 
of the death of the insured, the policy had been mislaid and not being found until 
September, 1931, when an agent of the company inquired as to the beneficiary under 
the policy, stating that there was $164 paid-up insurance under the policy due 
to the beneficiary. The beneficiary died in 1930, leaving his widow and his infant 
daughter as next of kin and only heirs. The insurance company tendered the 
paid-up insurance to the heirs of the beneficiary. At the time of the insured’s death, 
there was due to the defendant, by reason of a loan on the policy, $946.36, and on 
October 6, 1928, the defendant returned to the insured a check for $51.96 in unearned 
interest, said check was indorsed with the name of the insured and cashed by 
somebody, there being no evidence that the insured had any knowledge of this 
check, and it appearing from the stipulation that his physical condition was such 
that he was incapable of having any knowledge of the transaction. 

It was admitted in the stipulation that if the policy did not lapse on June 3, 1928, 
for failure of premiums, or for any other cause, then the plaintiff, as administratrix 
of the estate of the benficiary would be entitled to recover $1,053.64 with interest 
at 6 per cent. from October 26, 1931, the date proof of death was furnished, 
together with the costs, but that if the policy was not in full force by reason of the 
failure to furnish proof of the disability (the defendant contending that it was 
mandatory under the terms of the waiver of premium clause that it receive due 
proof of this disability before default in the payment of premiums), the plaintiff 
would only be entitled to recover the sum of $164, without interest, and the costs 
to be taxed to the plaintiff. 

The lower court determined as a matter of law that the plaintiff was entitled 
to recover judgment from the defendant in the sum of $1,053.64, with 6 per cent. 
interest thereon from October 26, 1931. 

The legal issue in this case is whether or not the total incapacity or inability of 
the insured to give notice to the company that he was so disabled by bodily injuries 
or disease as to be permanently, continuously, and wholly prevented for life from 
pursuing any gainful occupation, during the time his insurance was in full force 
and effect, is excusable by reason of such incapacity, or is the provision of the 
policy of giving notice to the company mandatory. 

We have examined the authorities cited and relied upon by the defendant, and 
find that same are cases where the insured was not so incapacitated, that he was 


unable to give the proof of disability, as required in the insurance contract, and are 
based upon facts and circumstances different from this case. 


In the case of Swann vy. Atlantic Life Ins, Co,, 156 Va. 852, 159 S. E. 192, 195, 
the Supreme Court of Virginia had before it for consideration a policy very 
similar to the policy in the instant case. The court reaches the conclusion that the 
failure to give notice while the policy was in force was not necessary where the 
insured was insane. The court said: “The insured could not present proofs * * * 
after he became. mentally and physically incapable.of doing so. It would be 
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unreasonable to say that he should present proofs to the company if he were insane 
or unconscious. Such a construction of the policy would render it of no value to 
the insured in such a case, although he may have been influenced thereby to purchase 
the insurance, and has paid for the right to have the premiums waived.” 

This court in the case of American Nat. Insurance Co. v. Rardin, 74 Okl. 146, 
177 P. 601, said: “Where a policy of life insurance provides that the insured shall 
give notice to the company when he becomes totally disabled to engage in any 
gainful occupation, but does not specify any time within which said notice shall be 
given, the failure to give said notice will not deprive the insured or his beneficiary 
of the benefits of said policy, in the absence of an express provision making the 
giving of the notice a condition precedent to the right to claim the benefits of said 
clause requiring notice.” 

In this case the policy of insurance was issued on July 20, 1914, for $5,000 
naming the plaintiff, Dale M. Rardin, as beneficiary. The insured died March 29, 
1916. The insurance lapsed for failure to pay the quarterly premium due October 
5, 1915. No proof of permanent and total disability was furnished the company 
until after the death of the insured. The court further held that if the defendant 
intended that a failure to give this notice should deprive the insured or the 
beneficiary under said policy of the benefits of this provision, then there should 
have been a clear and express provision for a forfeiture before the court will feel 
justified in enforcing it, and that the courts have uniformly held that when no 
specific time is provided for giving of said notice, after death has occurred, the 
failure to give such notice will not work a forfeiutre of such provision. 

In Misouri State Life Insurance Company v. Le Fevre, 10 S.W.(2d) 267, 269, 
the Texas Court of Civil Appeals said: 

“In this case the appellant had in reality made two contracts with the assured, 
each supported by a separate and valuable consideration, one of which was the 
contract insuring the life of the insured in the sum of $2,500 for stated premiums 
paid and to be paid; and the other was, for an additional definite consideration 
expressed in the policy and paid in advance, to relieve the assured of the payment 
of further premiums in case he became totally and permanently disabled. This 
made the contract for life insurance double sure, and very attractive. * * * 

“The effect of appellant’s obligation to the assured, upon a sufficient considera- 
tion, was, if he became totally and permanently disabled, to allow him a sick benefit 
to the amount of the premiums thereafter accruing, and in lieu of paying same to 
the insured, to apply same to the premiums atcruing on his life insurance. The evi- 
dent purpose of the disability provision was to preserve the insurance in the event 
the insured, on account of disability, became unable to make the money to pay the 
premiums, and said provision should be construed so as to effectuate this intention. 
So, where the insured was rendered incapable of furnishing proofs of disability by 
reason of such disablity, then it must be presumed the parties did not intend by the 
language used to deprive the insured of the benefit he was to receive. We think the 
weight of authority is, and ought to be. that the stipulation as to the time within 
which notice or proof of disability should be given is not necessarily to be literally 
complied with. * * * We do not think the time of making the proof of disability 
was of the essence of the contract. * * * 

“He was not required to pay anything to have that right perfected, since all he 
had to do was to furnish proof of said disability, which, on account of circumstances 
over which he had no cofitrol, was impossible for him to do.” 

In 4 Cooley’s Briefs on the Law of Insurance, 3462 (1st Ed.) (vol. 7, p. 5918 
[2d Ed.]), a rule is laid down as the weight of authority that has been exten- 
sively quoted and cited as follows: “It could not have been in the contemplation of 
the parties that if the insured, who was required to give notice was unable to do sv 
by reason of the very accident against which indemnity was given, he should 
therefore lose such indemnity through no fault of his own.” 

In the case of Metropolitan Life Insurance Company v. Carroll, Adm’r, 209 Ky. 
522, 273 S. W. 54, 56, involving a similar policy, the court, in upholding a recover) 
on the policy, said: 

“Before the days of grace expired and on July 15th, the insured was stricken 
with a mortal disease. He could not present proofs before he was taken sick, and it 
would be a very unreasonable construction of the contract to say that he lost his 
rights by not presenting proofs while in this condition and before his death on July 
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30th. Such a construction of the contract would make it of no value to the insured 
in such cases, although this clause of the contract would, in many cases, be the 
inducement for taking the insurance, for this kind of insurance is usually taken by 
people who work for a living and who would rely on the company carrying the 
premium in case they become disabled. 

“A very strict rule has been followed in favor of the insurer where the annual 
premium is not paid when due, but this is for the reason that the annual premium is 
the basis of the contract, and the business cannot be carried on without the payment 
of the premiums. But the furnishing of prcofs of disability is entirely a different 
matter, and it is a sound rule that time is not of the essence of the contract and 
that proofs may be furnished in a reasonable time.” 

|1, 2] Under the holdings of the court in the cases of American Nat. Insurance 
Co. v. Rardin, supra; Missouri State Life Insurance Company v. Le Fevre, supra; 
Metropolitan Life Insurance Co. v. Carroll, supra, we are of the opinion that 
where the insured is totally incapable of furnishing proof, as provided by the waiver 
of premium clause in an insurance contract, time not being of the essence of such 
agreement, and such agreement not providing for default in the event such proof 
is given, that the premiums were automatically waived upon the insured becoming 
permanently, continuously, and wholly disabled, the insured at the time of becoming 
so disabled being incapable of furnishing such proof on account of such disability; 
and where proof is furnished within a reasonable time or as soon as it was possible 
of the insured, his beneficiary, or heirs so to do, such furnishing of proof was 
sufficient and the insurance company is liable for payment of the amounts provided 
for in such insurance contract. 

The judgment of the trial court is affirmed. 

The Supreme Court acknowledges the aid of Attorneys Tom W. Garrett, H. L. 
Douglass, and Fred E. Suits in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council, and approved by the Supreme Court. After the analysis of law 
and facts was prepared by Mr. Garrett and approved by Mr. Douglass and Mr. 
Suits, the cause was assigned to a justice of this court for examination and 
report to the court.* Thereafter, upon consideration, this opinion was adopted. 

McNeill, C. J., and Bayless, Welch, Corn, and Gibson, JJ., concur. 


LIGOURI v. SUPREME FOREST WOODMEN CIRCLE. 
Supreme Court of Pennsylvania. Nov. 23, 1936. 
188 Atlantic Reporter 169. 
MISREPRESENTATION., 

No recovery could be had on benefit certificate where insured’s physician testified 
without contradiction that insured’s answers to application questions which were 
material to risk and which were warranted to be true did not reveal true factual 
situation, notwithstanding that insured did not know true factual situation and was 
not guilty of intentional misrepresentation. 

(For other tases, see Insurance, Dec. Dig. § 723[2].) 

Appeal No. 215, March term, 1936, from judgment of Court of Common Pleas, 
Allegheny County; M. Ward Fleming, President Judge Forty-Ninth Judicial Dis- 
trict, Specially Presiding Judge. 

Assumpsit by Dominick Ligouri against Supreme Forest Woodmen Circle for 
proceeds of life policy. From a judgment for the defendant, the plaintiff appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Drew, Linn, and Stern, JJ. 

Margiotti, Pugliese, Evans & Buckley, John E. Evans, Sr., and Cyrus A. Davis, 
all of Pittsburgh, for appellant. 

Langfitt & Langfitt and Joseph A. Langfitt, Jr., all of Pittsburgh, for appellee. 

Drew, Justice. 

Plaintiff sued in assumpsit under a contract of life insurance entered into 
between his deceased wife and defendant, and attested by a “benefit certificate.” 
The affidavit of defense pleaded suicide of the insured, in which event, under the 
terms of the certificate, there could be no recovery. A jury trial resulted in a 
verdict for defendant. On appeal, we reversed for erroneous instructions in the 
court’s charge. 318 Pa. 424, 178 A. 398. Following the remand an “additional 
afidavit of defense” was filed, alleging breach of warranty upon the insured’s part 
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in her application for the certificate. Defendant averred that insured had suffered 
from an infection of the generative organs and that her Fallopian tubes had been 
removed, whereas her answers to questions asking if she had “ever been treated for 
diseases of the generative organs” or had ever had “any * * * disease of the 
genito-urinary apparatus,” were in the negative. The retrial resulted in a directed 
verdict for defendant upon the ground that the warranty had been broken. It is 
from the judgment for defendant that followed the overruling plaintiff’s motion for 
a new trial that we have the present appeal. 

Appellant insists that the insured’s answers are to be construed as representa- 
tions, and that a recovery may be had, albeit the insured’s negative answers were 
not true in fact. It is the beneficiary's contention, and there is evidence in its sup- 
port, that his wife was never told of the presence of these ailments, under the 
advice of physicians, and that she could not, therefore, be guilty of intentional mis- 
representation such as would be necessary to defeat recovery. Defendant insists 
that the answers were warranted, and that it was sufficient to show a divergence 
from the true condition. We have no hesitation on this point. The application 
contained the following provision: “I hereby certify, agree and warrant that all 
the statements, representations and answers in this application, * * * are full, 
complete and true * * * ; I agree that any untrue statements or answers made 
by me in this application or to the examining physician, or any concealment of 
facts in this application or to the examining physician intentional or otherwise, 
* * * my benefit certificate shall become void and all rights of any person or 
persons thereunder shall be forfeited.” Following the various answers is the 
additional provision: “For the purposes of this application I declare and warrant 
the foregoing answers and statements to be true.” (Italics ours.) In the face 
of such postive language we are powerless to accept appellant’s argument that 
the parties could not, because of the involved and intricate nature of many of the 
numerous questions, have intended that the insured’s rights would be predicated 
upon the absolute truth. of the replies. Regardless of the propriety of that con- 
tention with respect to the more remote questions in the application upon which 
we pass no opinion at this time, it certainly cannot apply to the very material 
questions and answers here involved. The answers were matérial to the risk, they 
were warranted, the true factual situation was otherwise, and there can be no 
recovery. 

There was no need to refer the matter to the jury. Plaintiff's witness, the 
physician who had attended insured during her lifetime, testified to the presence of 
the infection in question. This testimony was uncontradicted and was the negation 
of plaintiff’s case and the proof of defendant’s, and the rule of Nanty-Glo Borough 
v. American Surety Co., 309 Pa. 236, 163 A. 523, does not apply. 

Our recent decision in Evans v. Penn Mutual Life Ins. Co., 322 Pa. 547, 186 A. 
133, rules the present appeal in its entirety. 

Judgment affirmed. 


McINTYRE v. EQUITABLE LIFE ASSUR, SOC. OF THE UNITED STATES. 
Supreme Court of Pennsylvania. Nov. 23, 1936. 


188 Atlantic Reporter 172. 
2. PNEUMONIA. 

Death of insured resulting from pneumonia caused by exposure insured was 
subjected to while under arrest, and contributed to by subsequent rough treatment 
administered by guards at jail, held not covered by double indemnity clause of life 
policy, since not result of “bodily injury effected solely through external, violent and 
accidental means, independent of all other causes,” within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. EXPOSURE. 

Death of insured resulting from pneumonia caused by exposure insured was sub- 
jected to while under arrest, and contributed to by subsequent rough treatment 
administered by guards at jail, held result of “bacterial infection” and “bodily 
infirmity,” within double indemnity clause of life policy expressly excluding recov- 
ery of double indemnity for death resulting from bodily infirmity or bacterial 
infection not occurring simultaneously with an accidental cut or wound. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal No. 241, March term, 1936, from judgment of Court of Common Pleas, 
Allegheny County, No: 93, October term, 1934; M. A. Musmanno, Judge. 

Action of assumpsit by Mary W. McIntyre against the Equitable Life Assur- 
ance Society of the United States on double indemnity provisions of a life insurance 
policy. From a judgment for $3,352.50, for the plaintiff, the defendant appeals. 

Reversed and rendered. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Karl W. Warmeastle, of Pittsburgh, Henry Eastman Hackney, of Uniontown, 
and Reed, Smith, Shaw & McClay, of Pittsburgh, for appellant. 


Con F. McGregor and Rose, Bechman & Dunn, all of Pittsburgh, for appellee. 
BARNES, Justice. 


Defendant issued an insurance policy of the face value of $3,000 covering the 
life of William Charles McIntyre. Plaintiff, the wife of insured and the beneficiary 
named in the policy, sued in assumpsit to recover an additional $3,000 under the 
terms of the policy, which provided for double indemnity “upon due proof that the 
death of the insured occurred in consequence of bodily injury effected solely through 
external, violent and accidental means * * * independent of all other causes * * *.” 
In consequence of insured’s death, defendant paid the face amount of the policy to 
plaintiff, but refused to pay the additional $3,000 as double indemnity upon the policy. 
Plaintiff recovered a verdict in the court below. The defendant appeals from the 
order of the court in bane refusing its motion for judgment non obstante veredicto 
and for a new trial. 


[1, 2] Viewing the evidence in a light most favorable to the plaintiff, as must be 
done in considering defendant’s motion for judgment non obstante veredicto, the 
following facts appear: The insured lived in Carnegie, where he was engaged in 
buying coal from the mines and hauling it away in his truck to sell at retail. As the 
result of a dispute with certain mine owners, he was arrested on the evening of 
Monday, December 18, 1933, and lodged for a night in the Carnegie police station. 
There was no heat in the cell in which he was confined, although the temperature 
outside was near the freezing point. The next morning, Tuesday, December 19th, he 
was taken by automobile to the Allegheny county jail. On this trip he was further 
exposed to the cold weather. Upon his arriva! at the jail, he complained of being ill, 
but received no medical treatment other than some “pills and salts” which were 
given to him by one of the prisoners, who acted as the jail physician’s assistant. 
On Wednesday, December 20th, insured was taken back to the Carnegie jail and 
then to a hearing before a justice of the peace at Heidelberg, Allegheny county. 
When he was returned to the Allegheny county jail, he manifested symptoms of 
acute illness. He asked to see a doctor. Instead of medical attention he was 
given an additional dose of “pills and salts.” 


During Wednesday evening the insured became delirious and created a disturb- 
ance in his cell. The guards, mistaking his condition as delirium tremens, placed 
him in a straight-jacket and walked him up and down the aisle between the cells. 
In the course of the forced walking, the insured was treated roughly. He was 
pushed and pulled along; he fell down several times; and at least on one occasion 
he was struck in the face. It was testified that the purpose of this treatment was 
to tire him, so that he would lie down and sleep. While still being walked, he 
collapsed and died. 


At the request of the coroner of Allegheny county, Dr. McMeans performed an 
autopsy upon the remains within two hours after the death. He was called as a 
witness by plaintiff and gave a detailed description of the condition of the body. 
He said the only evidence of external injuries were bruises over various parts of 
the body and a few superficial lacerations. He stated that in his opinion death 
was due to lobar pneumonia of the lower lobe of the left lung; that the physcial 
abuse and bruises which the insured received did not produce nor cause the 
Pneumonia, but that the disease was well established at the time of death. He 
testified that the forced walking “did not do insured any good.” The other physi- 
cian called by plaintiff, Dr. Cavan, stated that in his opinion there was no doubt that 
insured’s death resulted from pneumonia, and that the exposure to which insured 
had heen subjected following his arrest caused the development of pneumonia. He 
also said that the walking treatment and over-exertion which deceased received 
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was an important contributing factor in weakening the action of the heart and 
hastening the death from pneumonia. 

The question whether the death of the insured occurred as the direct result of 
bodily injuries independent of all other causes depends, in the present case, upon 
the testimony of the two physicians mentioned. There was no other testimony 
offered upon the question. Under the terms of the policy, as we have seen, the 
beneficiary is only entitled to the double indemnity where the death occurred by 
reason of bodily injury effected solely through external, violent, and accidental 
means independent of all other causes. A careful study of the medical testimony 
reveals no evidence upon which it can be held that this condition of the policy was 
fulfilled. Both doctors testified that death was due to lobar pneumonia rather than 
to any of the external, violent and accidental injuries” which insured received while 
being forced to walk in a straight-jacket. One of the doctors (Dr. Cavan) finally 
expressed his opinion in these words: “I would say it [i. e. the exposure to cold 
and the forced exertion] was not a contributing factor, but the cold and the 
exposure were the cause of it [the pneumonia], and the walking up and down was 
a very important and potent contributing factor in bringing about the actual death 
of the patient.” 

Viewing the medical testimony most favorably to plaintiff, it shows at best that 
whatever bodily injuries the insured received were only a contributing factor in 
causing his death, and not the sole cause within the meaning of the terms of the 
policy. As we said in Ewing v. Equitable Life Assurance Society, 320 Pa. 577, at 
page 580, 182 A. 369, 370, where suit was brought to recover disability benefits upon 
a policy, the language of which is almost identical with that before us: “The jury 
was told that there could be no recovery unless the loss and disability were solely 
attributable to the accident. This instruction was required by the provisions of the 
policies. All of the evidence was to the effect that the accident was not the sole 
factor, and a verdict for plaintiff could not have been sustained.” 

The cases relied upon by appellee, in which the accidental injury caused or 
brought about directly a disease or infection resulting in death or disability, are 
distinguishable from the instant case. In these cases the injury definitely started 
the chain of events resulting in death or disability. and can be said to be the sole and 
independent cause thereof. Farner v. Mass. Mut. Accident Ass’n, 219 Pa. 71, 67 
A. 927, 123 Am. St. Rep. 621; Dale v. Standard Accident Ins. Co., 307 Pa. 398, 161 
A. 307: Neely v. Provident Life & Accident Ins. Co., 322 Pa. 417, 185 A. 784. From 
the testimony here it definitely appears that the bruises and over-exertion insured 
received while in jail did not cause the disease from which he died. Nor was it 
established by the testimony that such bruises or injuries were of such a nature as to 
cause his death solely and independently of the disease. The only finding which the 
testimony in this case will support is that the injuries were but a contributing cause 
of insured’s death, and this, as we have pointed out, is not enough to make defend- 
ant liable under the terms of the policy for double indemnity. 

[3] Moreover, we are of opinion that the recovery of double indemnity is 
excluded here under that provision’ of the policy which says: “This agreement, to 
pav an increased amount in the event of death from bodily injury, does not cover 
* * * death resutling directly or indirectly from bodily * * * infirmity * * * or 
bacterial infections other than infections occurring simultaneously with and in conse- 
quence of an accidental cut or wound.” 

The medical testimony established the fact that pneumonia, the cause of death, 
is a “hacterial infection,” and to us it seems beyond all question that it is a bodily 
infirmity within the meaning of the terms of the policv. See Urian v. Scranton 
Life Ins. Co., 310 Pa. 144, 165 A. 21; Ewing v. Equitable Life Assurance Society, 
supra 320 Pa. 577. at page 579. 182 A. 369; Westbrook v. Continental Life Insurance 
Co.. 111 Pa. Super. 563, 170 A. 395. 

Binding instructions at trial would have been proper, and defendant’s motion 
for judgment non obstante veredicto should have been granted by the court below 

Judgment is reversed and is here entered for defendant. 
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AGERTON v. NATIONAL COUNCIL JUNIOR ORDER UNITED 
AMERICAN MECHANICS. No. 14365. 
Supreme Court of South Carolina. Oct. 29, 1936. 
188 Southeastern Reporter 185. 
1. EFFECTIVE DATE. 

Evidence as to when life policy became effective, and as to whether first payment 
went to pay premium for month of issuance or premium for month after month of 
issuance, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INVESTIGATION. 

Insurance company should be allowed reasonable time in which to investigate 
bona fides of claim, and when it acts in good faith should not captiously be submitted 
to danger of being charged with waiver of its rights. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Common Pleas Circuit Court of Chesterfield County; G. Dewey 
Oxner, Judge. 

Action by Minnie G. Agerton against National Council Junior Order United 
American Mechanics. From a judgment for the plaintiff, the defendant appeals. 

Appeal dismissed, and judgment affirmed. 

John E. Stansfield, of Aiken, and P. A. Murray, Jr., of Cheraw, for appellant. 

Leppard & Leppard, of Chesterfield, for respondent. 

BoNHAM, Justice. 

The respondent is the beneficiary named in a policy of insurance issued by the 
appellant upon the life of James E. Agerton in the sum of $2,000; liability was 
denied and action brought. The case was tried by Judge Oxner, with a jury, at 
the court of common pleas for Chesterfield county. A motion for directed verdict 
in its favor was made by appellant, and refused. The jury found for plaintiff in 
the amount of the sum sued for. Motion for new trial followed and was refused; 
this appeal followed. There are six exceptions, but the counsel for appellant state 
in their brief that: 

“While there are a number of exceptions and all of them will be argued, we 
believe that a decision of the Court on just two issues will dispose of the entire 
case. These issues are: 

“(1) When did the policy of James E. Agerton go into effect? The decision 
of this issue is important because it will decide just what premiums were paid, and 
whether or not Agerton was suspended at the time of his death. 

“(2) Was there any waiver by the insurer? The respondent contends that 
accepting proofs of death, and retaining the P. O. Money Order for some time was 
evidence to go to the jury.” 

Counsel for respondent in their brief say: 

“The Certificate became effective on or about August 25, 1932. 

“The appellant prefaced its argument of this question with the remark: ‘The 
decision of this issue is important, for it will decide just what premiums were paid, 
and whether or not Agerton was suspended at the time of his death.’ 

“We are delighted to agree with the appellant that the effective date of the 
policy is determinative of the premium paying period.” 

The court concurs with both counsel that the determination of the issues thus 
stated will dispose of the case. 

There is evidence for appellant that the application, along with the first monthly 
premium, was sent into the home office of the company by Mr. Williams, August 18, 
1932; that he told Mr. Pigg, the collecting agent of the local council, that he 
must commence collecting premiums the Ist of September. The policy was dated 
August 18, 1932. There is also evidence for appellant that it was the custom of the 
insurance company that, if a policy was issued before the 20th of the month, 
the first premium went to pay the premium for that month; if it was issued after 
the 20th, the first premium went to pay the premium for the month after the month 
of issuance. 

There was undisputed evidence that the insured made fourteen monthly pay- 
ments of premiums, including the one paid to Mr. Williams when the application 
was sent in August 18, 1932. If the last-named premium was applicable to the 
month of August, then the insured was delinquent in his payments and was sus- 
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pended when he died November 25, 1933. If that prernium was applicable to the 
payment of the premium for the month of September, 1932, then the insured was 
not delinquent and was not suspended at the time of his death. 

There is evidence for the respondent that while the policy was dated August 18, 
it did not reach the insured until about August 25. Mr. Pigg, the witness for the 
appellant, as financial secretary and collector for the local council, testified: That 
he was told by Mr. Williams that such of the policies as were issued after the 
middle of the month would go into effect on September Ist of that year. 

The court asked: “The first monthly premium was to be paid when?” 

The witness: “These fellows objected to their policies being issued after the 
middle of the month and they wasn’t going to take them up; and I got into touch 
with Mr. Williams and he told me to let them go into effect the first of the month.” 

This witness testified that the first premium he collected from Mr. Agerton 
was for October, 1932. He further testified that he applied that payment to the 
month of September; that if Mr. Agerton had paid his initial premium then the 
first premium which witness collected was for October; that Mr. Agerton con- 
tended that his started on October Ist; that he had made another payment before 
that, 

[1] Here is a clear conflict of evidence as to when the policy became effective, 
and whether the payment made in August was the August or September premium. 
That was an issue of fact to be decided by the jury. 

There was no error in submitting that issue to the jury. 

[2] In the light of this conclusion the question of waiver becomes an academic 
one. The court may say, however, that it ought to be understood that an insurance 
company should be allowed reasonable time in which to investigate the bona fides of 
a claim, and when it acts in good faith should not captiously be submitted to the 
danger of being charged with the waiver of its rights, 

The appeal is dismissed, and the judgment of the lower court is affirmed. 

Stabler, C. J., Baker and Fishburne, JJ., and A. L. Gaston, A. A. J., concur. 


BRUNSON v. PRUDENTIAL INS. CO. OF AMERICA. No. 14370. 
Supreme Court of South Carolina. Nov. 7, 1936. 
188 Southeastern Reporter 255. 

1. TOTAL DISABILITY. . 

To determine if person is “totally disabled” within policy, court will examine 
circumstances to find whether insured is no longer able to do all of the material 
acts necessary to the prosecution of his accustomed task or such work as he has 
been trained to do and upon which he must depend for a living, in substantially his 
customary manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2. DEAFNESS. : 

In action for total disability benefits, under evidence that insured’s dry-cleaning 
profits decreased 50 per cent. because he became so deaf he could not use telephone, 
collect, understand what customers wanted, or deal with them otherwise, whether 
insured was totally disabled held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Orangebury County Court; B. H. Moss, County Judge. : 

Action by William W. Brunson against the Prudential Insurance Company ot 
America. From a judgment for plaintiff, defendant appeals. 

Affirmed. . ; 

Edward L. Craig and J. Nelson Frierson, both of Columbia, and A. J. Hydrick, 
of Orangeburg, for appellant. 

Lide & Felder, of Orangeburg, for respondent. 

Stas_er, Chief Justice. 

On March 25, 1924, the defendant company insured the life of the plaintiff, 
William W. Brunson, for $1,000. The policy contained a provision that should 
the insured become wholly and permanently disabled before attaining the age of 
sixty years, the insurer would pay him monthly, during such disability, the sum 
of $10 for each $1,000 of the face amount of the insurance provided for, and would 
waive the payment of premiums for such time. 

This action was begun in January, 1935. It was alleged that on or about August 
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15, 1934, the insured became totally and permanently disabled within the meaning 
of the insurance contract; and that he thereafter notified the company of such 
fact, but that it refused to do anything about it. Upon the call of the case for 
trial, the plaintiff was permitted to amend his complaint by alleging that he had 
paid, on April 22, 1935, a semi-annual premium of $15.91, and also that certain 
additional monthly disability benefits were now due, thereby increasing the demand 
for judgment to $75.91. The jury returned a verdict for the full amount demanded 
in the amended complaint. 

The appeal presents but one question: Did the trial judge commit error in 
refusing the defendant’s motion for a directed verdict, made upon the ground that 
there was no evidence that the insured was totally disabled? 

[1] In Owens v. Sovereign Camp, W. O. W., 174 S. C. 514, 178 S. E. 125, 126, 
the court said: “We have held that ‘what amounts to a total disability is a relative 
matter, and depends largely upon the circumstances of each case, and upon the 
occupation and employment in which the person insured is engaged.’ (McCutchen 
vy. Insurance Co., 153 S. C. 401, 151 S. E. 67, 80); that the phrase is not to be 
literally construed, but that a person is ‘deemed totally disabled when he is no 
longer able to do his accustomed task, and such work as he has only been trained to 
do, and upon which he must depend for a living’ (Taylor v. Insurance Co., 106 S. C. 
356, 91 S. E. 326, 327, L. R. A. 1917C, 910) ; and that the total disability contemplated 
by contracts of insurance ‘is inability to do substantially all of the material acts 
necessary to the prosecution of the insured’s business or occupation, in substan- 
tially his customary and usual manner’ (Berry v. Insurance Co., 120 S. C. 328, 113 
S. E. 141, 142).” 

The testimony on the issue involved is somewhat voluminous, but we have 
examined it all with care. It appears that respondent has owned a dry-cleaning 
plant in the city of Orangeburg since 1922; that he managed and operated it himself 
ior a number of years, and that he depended upon such business, and still depends 
upon it, for a living. It was testified that his deafness, which he says finally 
rendered him unfit and unable to perform the material acts necessary to the prose- 
cution of his work, developed gradually until he became practically deaf about two 
years ago. He stated that about 1933 he became so deaf that he could no longer 
do the things that he had been doing, and which were essential in the transaction of 
his business: He could not contact with the public, could not collect, could not go 
on routes, could not discuss with customers the nature of the work to be done, and 
could not use the telephone, over which one-half of the orders came; that, finally 
about all he could do was to stay in the back of the place and look after the 
machinery; that because of his deafness his business “fell off” about one-half; 
and that he had to call in his wife from the home and children to help him, and 
without whose help the business could not be run at all. Mrs. Brunson, the wife, 
corroborated what her husband testified to. She stated that when she married him 
in 1924, no deafness was noticeable, but that he finally became so hard of hearing 
that he could not manage and operate his dry-cleaning business—could not do the 
work he had been accustomed to do; that “he lost his hearing and lost his business 
along with it,” as “he could not hear the customers and would not clean or press the 
clothes like they wanted him to”; and that in his present physical condition he can- 
not run the business, and the witness had to leave her household duties and children 
to save it. 

J. A. Berry, a practicing attorney, testified that he owns the store where the 
plaintiff has had his dry-cleaning business for fifteen years or more; that respond- 
ent’s hearing appeared to be all right when he first occupied the building, but that 
after a while it became difficult to talk to him, and finally for the last year or two 
it has heen so bad that the witness has not had a half dozen conversations with 
him; that prior to his deafness, Brunson operated the establishment and operated it 
all right, but that it is now hard to transact any business with him, although the 
Witness still regarded him as his tenant. W. P. Brunson, a brother, stated that the 
plaintiff formerly ran his dry-cleaning business himself, but that he cannot do so 
now on account of his deafness. W. C. Crum testified that his automobile business 
is located near Brunson’s dry-cleaning plant; that the witness has often observed 
the plaintiff, and in his present condition he cannot contact the public. 

Dr. C. I. Green, a practicing physician, stated that he had examined the plaintiff 
for deafness; that he had also done business with him at his pressing club, but 
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that it was very difficult on account of his deafness; that it was hard to get him to 
understand, and that sometimes he would dry-clean a suit when it was desired to 
have it pressed only, and for these reasons the witness had quit doing business with 
him. Dr. G. M. Truluck, eye, ear, nose, and throat specialist, testified that he knew 
the plaintiff and had treated him “for his hearing”; that it could not positively 
be said just when he became acutely deaf, but that the witness had noticed him 
getting worse and worse; that he had been in plaintiff’s place of business, and had 
observed for the past two and a half years that he did not seem to be attending to 
it as he formerly did; that you could not transact business with him very well, as 
he could not understand you; that his condition is permanent, and in the profes- 
sional opinion of the witness there is no chance to cure him; and that “in his 
business there at the pressing club it is not possible for him to contact the public. 
It is not possible for him to satisfactorily work his labor there. It is not possible 
for him to run his business as a pressing club satisfactorily.” 

|2] The record contains other evidence bearing upon the issue, but we deem a 
further review of it unnecessary. It is clear that the above-quoted testimony 
tended to prove the plaintiff’s allegation that the insured was totally disabled, as 
that phrase has been defined by this court in connection with its use in insurance 
contracts. In other words, under the evidence, it was a question of fact for the 
jury as to whether the insured was no longer able, because of his deafness, to 
substantially do and perform all material acts or things necessary to the prosecution 
of his work or occupation which he had been trained to do, and upon which he 
depended for a living, in substantially his customary and usual manner. See 
authorities cited above. The trial judge properly refused to direct a verdict. 

The judgment of the court below is affirmed. 

Bonham, Baker, and Fishburne, JJ., and A. L. Gaston, A. A. J., concur. 


ROGERS v. JEFFERSON STANDARD LIFE INS. CO. No. 14383. 
Supreme Court of South Carolina. Nov. 17, 1936. 
188 Southeastern Reporter 432. 
1, REFUSAL OF PREMIUM. 

Insurer which wrongfully breached life policies with disability clauses by refus- 
ing to accept payment of annual premiums when tendered held liable for total 
premiums paid with interest at legal rate, less principal and interest owing on 
policy loans held by insurer, where insured could procure ordinary life insurance 
but could not procure insurance with disability clauses. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. DAMAGES. 

Measure of damages for wrongful breach of insurance contracts must be 
determined on facts of each case. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Darlington County; G. Dewey 
Oxner, Judge. 

Actions by William Coker Rogers against the Jefferson Standard Life Insurance 
Company, which by consent were tried together. From a judgment for the plain- 
tiff, the defendant appeals. 

Appeal dismissed, and judgment affirmed. 

The order of G. Dewey Oxner, Circuit Judge, directed to be reported, follows: 

These two actions by consent were tried together. Plaintiff seeks in each action 
to recover actual and punitive damages for alleged fraudulent breach of contract. 
By agreement between the parties, the question of punitive damages was adjusted, 
and the issue as to actual damages was heard by me without a jury. Testimony was 
taken, at the conclusion of which oral arguments of counsel were heard. For the 
purposes of this trial, defendant admits a simple breach of the insurance policies 
involved, and the only question before me is the amount of actual damages, if any, 
which should be awarded. Each of the policies involved was issued on April 15, 
1918, with an annual premium of $122.20, and providing for a death benefit of $5,000, 
and further contained the usual provisions for double indemnity and total and 
permanent disability. 


It is almost uniformly held that where the insurance company wrongfully 


revokes its policy, and refuses further to be found by it, the holder may elect 
whether to enforce the contract or to treat it as rescinded. If he elects to pursue 
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the latter course, there is much conflict among the courts of the various jurisdictions 
as to the measure of damages. | 

Perhaps a majority of the courts have adopted the rule that the measure of 
damages is the amount of premium paid, with interest, without any deduction for the 
protection afforded insured under the policy from its inception to the time of its 
breach by the insurer. Among the leading cases supporting this rule are the follow- 
ing: Van Werden v. Equitable Life Assurance Society (1896) 99 Iowa 621, 68 
N. W. 892: Strauss v. Mutual Reserve Fund (1900) 126 N. C. 971, 36 S. E. 352, 54 
L. R. A. 605, 83 Am. St. Rep. 699; Gaskill v. Pittsburgh Life & Trust Co. (1918), 
261 Pa. 546, 104 A. 775: Glover v. Bankers’ Health & Life Ins. Co. (1923) 30 Ga. 
App. 308, 117 S. E. 665; Industrial Life & Health Ins. Co. v. Thomas (1931) 43 
Ga. App. 679, 159 S. E. 885; Bankers’ Health & Life Ins. Co. v. James (1933) 177 
Ga. 520, 170 S. E. 357 (combination of life and health policy), also Id., 47 Ga. App. 
534, 171 S. E. 161: Supreme Council v. Black (C. C. A. 1903) 123 F. 650. The 
reason for the foregoing rule is stated by some authorities as follows: “Rescission 
or voidance, properly so called, annihilates the contract, and puts the parties in the 
same position as if it had never existed”, and insured “may take the defendants at 
their word, treat the contract as rescinded, and recover back the premiums paid, as 
so much money had and received for their use.” A few of the courts, although the 
greater number do not, allow a deduction for the protection afforded assured prior 
to the breach. Grand Lodge et al. v. Martin (Tex. Civ. App. 1919) 218 S. W. 40. 

On the other hand, the following rule has been adopted by many authorities: 
If the insured is in a state of health that he can secure other insurance of like nature 
and kind, his measure of damages is the difference between the cost of carrying the 
insurance which he has, for the term stipulated, and the cost of new insurance at the 
rate he would then be required to pay for a like term. (Replacement Rule.) If, how- 
ever, he is unable to obtain other insurance, then his measure of damages will be 
the present value of his policy as of the date of his death, less the estimated cost of 
carrying the same, from the date of cancellation, at his then age. (Rule of Com- 
muted Value.) Among the leading cases in support of this rule are the following: 
Krebs v. Security Trust & Life Ins. Co., (U. S. C. C. 1907) 156 F. 294; Ebert 
v. Mutual Reserve Fund (1900) 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 457; 
Mutual Reserve Fund v. Ferrenbach (C. C. A. 1906) 144 F. 342,7 L. R. A. (N. S.) 
1163: Illinois Bankers’ Life Assur. Co. v. Payne (Tex. Civ. App.) 62 S.W.(2d) 315. 

For excellent annotations reviewing the various authorities on this question, see 
48 A. L. R. 102. 

The question at issue apparently was never before the Supreme Court of this 
state until the recent case of Pack v. Metropolitan Life Insurance Co., 178 S. C. 272, 
182 S. E. 747, 749, filed Nov. 29, 1935. The following rule was there announced: 
“What is the measure of actual damages in such case? It is the sum of the 
premiums which have been paid by the insured, and lost by the lapse of the policy, 
and, the damage which the plaintiff has sustained by such lapse, to be ascertained, 
as for example, by ascertaining her life expectancy and the amount she would be 
required to pay for insurance of like character during such period, but such sum 
canrot equal the amount of the lapsed policy; and, of course, any special damages 
which plaintiff has suffered.” 


__ All of the courts recognize that none of the rules laid down are entirely satis- 
factory in every case. One rule may result in just compensation under certain cir- 
cumstances, and under different circumstances may be unjust to the insurer or 
insured. Necessarily all the circumstances must be taken into consideration in 
undertaking to arrive at a just measure of damages. 

In the case at bar it appears that insured is an insurable risk and can therefore 
procure other ordinary life insurance of the standard form now written, but it is 
undisputed that assured cannot procure, at least not at the rate stipulated in the 
policies involved, insurance with total and permanent disability benefits. The testi- 
mony shows it would be practically impossible for him to procure such insurance, 
particularly at his present age. The testimony further shows that (and it is a 
matter of common knowledge) nearly all standard life insurance companies have 
discontinued writing life insurance with disability clauses. These clauses con- 
stitute a vital part of insured’s contract. The protection afforded by them is a 
matter of great consequence. It cannot be said that assured can procure a similar 
Imsurance contract elsewhere. The rule that if insured is an insurable risk, the 
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measure of damage is the difference in the cost of carrying the present policy and 
the cost of new insurance, cannot be applied in this case, even though such rule 
was adopted by our Supreme Court, which it has not been. 


_ Taking into consideration the circumstances presented, and applying the rule 
which the Supreme Court of this state has recently announced as hereinabove 
quoted, I am inclined to think that the proper measure of damages would be the 
total premiums paid with interest at the legal rate (amounting to $6,291.20), less the 
principal and interest owing on the policy loans now held by the company 


(amounting to $2,531.36). The parties have agreed upon punitive damages in the 
sum of $250 


. : ’ 
It is, therefore, ordered that plaintiff have judgment against the defendant for 


the sum of $3,759.84 actual damages, and the sum of $250 punitive damages, 
amounting in the aggregate total both actual and punitive damages, to the sum of 
Willcox, Hardee & Wallace, of Florence, for appellant. 


Royall & Wright, of Florence, for respondent, 
BoNHAM, Justice, 


The respondent was insured under two policies in the appellant company, each 
in the amount of $5,000 with double indemnity in case of death from bodily injury, 
and a provision for annuity in case of permanent disability. He brought action on 
each of the policies to recover damages, actual and punitive, for the alleged wrong- 
ful breach of the contracts of insurance by the refusal to accept payment of the 


annual premiums when tendered, 


It is gathered from the statement set out in the record that: A jury trial was 


waived by the parties. That the question of the amount of punitive damages was 
adjusted by agreement of the parties; the defendant admitted a simple breach of the 
policy contracts involved, and it was submitted to the court, Judge Oxner presiding, 
to determine the amount of actual damages sustained by plaintiff. 


The policies of insurance were introduced in evidence, and it was admitted in 


open court that at the time of the breach of the contracts plaintiff was an insurable 


risk, and that at the time of the trial he had procured a policy of $5,000 in the 
Penn Mutual Life Insurance Company. This was a plain “Ordinary Life” policy, 
and did not contain the double indemnity and disability provisions of the policies 
involved herein. It was also admitted that there was outstanding against the policies 


a loan due by plaintiff in the sum of $1,050 on each of said policies, and a premium 


note of $84.91 against each policy; the premium notes bore date April 15, 1933, 
and fell due October 15, 1933. 

With the introduction of these papers and the admission of the stated facts the 
plaintiff closed his case, and the defendant examined its witness, Mr. D. E. Buckner. 

December 4, 1934, Judge Oxner filed his order by which he fixed the amount of 
damages, including the amount of punitive damages agreed upon by the parties, at 
the sum of $4,009.84, for which sum he ordered judgment in favor of the plaintiff. 
_ . The defendant appeals upon four exceptions, which impute error to the circuit 
judge; for that he holds that the proper measure of damages in this case is the 
amount of premiums paid, with interest, without any deduction for the protection 
afforded up to the time of the alleged breach. Error in not holding that since it 
is admitted that plaintiff did obtain other insurance, the proper measure of damages 
is the difference between the cost to plaintiff of the protection obtained by the new 
insurance and the cost of the protection which he lost, less a proper deduction for 
the difference in value of the policy obtained by him and the policies lost by him; 
error in taking into consideration in estimating damages plaintiff’s inability to 
obtain policies containing the indemnity and disability provisions which were con- 
tained in the policies lost. 


11, 2] Appellant’s counsel ably and learnedly discuss their exceptions, and 
frankly admit that the decisions of the courts of the several jurisdictions are in 
inextricable difference in the declaration of a universal rule for fixing the measure 
of damages in action for the wrongful breach of insurance contracts. Counsel refer 
the court to the annotation affixed to the case of American Insurance Union v. 
Woodward, 48 A. L. R. 107, and which is discussed in the circuit order here 
appealed from, where the whole subject is reviewed. But after all is said and 
written, it remains true that the facts of each case are necessarily of potent influence 
in determining the measure of damages. 
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Counsel argue strenuously against the application of the rule laid down by this 
court in the case of Pack v. Metropolitan Life Ins. Co., 178 S. C. 272, 182 S, E, 747, 
and they maintain that Judge Oxner was in error in holding that this case is gov- 


erned by the Pack Case; for that, “every case like this has to be determined upon 
the particularfa cts of the case.” In this last statement we concur, as we have just 
said above, but that statement is in accord with the views stated in the Pack Case, 
based upon the general principle that the fundamental rule for the measure ot 
damagés is the refunding of the premiums paid. Appellant seeks to find comfort in 


the case of Latta v. W. O. W., 179 S. C. 376, 184 5, E. 157, but it cannot there be 


e \ ‘7 ® ® ° . . 
found. The prevailing opinion expressly reaflirms the rule laid down in the Pack 
Case, and the dissenting opinion, upon which appellant relies, turns upon a state of 
facts essentially different from those in this case. 

This court is satisfied with the conclusion reached by the order appealed from. 
Let it be reported. 3 

The appeal is dismissed, and the judgment of the lower court is affirmed. 


Stabler, C. J., and Baker and Fishburne, JJ., and A, L. Gaston, A. A. J., concur, 


SHIRLEY et al. v. POLICE AND FIREMEN’S ASS’N. 
Supreme Court of Tennessee. Nov. 21, 1936. 
98 Southwestern Reporter (2d) 99. 
1. DELAY. 


Local member of benefit association’s advisory board held without authority .to 


waive delay in payment of premiums by virtue of power to collect premiums, where 
provisions of association’s constitution and by-laws, incorporated into membership 
certificate by express reference, denied such authority (Code 1932, § 6397). 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. REINSTATEMENT. 


Receipt of money in payment of defaulted premiums by local member of benefit 


mints Yo °° , : . . 
association's advisory board and issuance of memorandum receipt therefor did not 
waive delay in payment of premiums, and did not bind association to reinstate 
policy, where provision of by-laws that only official receipt should be binding on 
association was incorporated into membership certificate by express reference. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 
3, REINSTATEMENT, 


Widow of member of benefit association held not entitled to recover for death 
under certificate which was reinstated two days before death, pursuant to payment 
of defaulted premiums, where, under terms of certificate, reinstatement was not 
effective until ten days thereafter. 


(For other cases, see Insurance, Dec, Dig. § 764.) 


Appeal from Chancery Court, Hamilton County; J. L. Foust, Chancellor. 

Suit by Margaret Shirley and others against the Police and Firemen’s Insurance 
Association. To review a judgment of the Court of Appeals affirming the 
chancellor’s decree dismissing the bill, plaintiff brings certiorari. 

Certiorari denied. 

Sizer, Chambliss & Kefauver, of Chattanooga, for complainant. 

Shepherd, Carden, Curry & Levine, of Chattanooga, for defendant. 

Dr Haven, Justice. 

The original bill herein sought to recover $2,500 on a fraternal benefit insurance 
certificate issued by defendant, on March 16, 1931, to J. G. Shirley, a police officer 
of the city of Chattanooga. Shirley was shot on Saturday, November 7, 1931, by 


= unknown person, and died from the effects of his wounds on November 8, 


_ Deceased paid a membership fee of $3, and a month’s premium of $3.15, at the 
time the certificate was issued to him. He continued to pay premiums thereafter 
up to and including the month of August, 1931. He defaulted in the payment of 
premiums for the months of September and October, 1931. On Friday, November 
6, 1931, the sum of $9.45 was paid to a local member of the advisory board of the 
association, living in Chattanooga. The money so paid on the 6th was remitted 
through the mail on Sunday, November 8, 1931 (the day insured died) to the home 
office of the association at Indianapolis, Ind., and was received on Monday, Novem- 
ber 9, 1931. The secretary of the association, Sherman Mott, without any notice 
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of the shooting of Shirley on the 7th and his death on the 8th, issued the official 
receipt and entered a reinstatement of Shirley upon the books of the association 
as of November 6th. This official receipt was then forwarded to M. D. Gang, 
local member of the advisory board at Chattanooga, to be countersigned by him and 
delivered to the insured. 

Notice of the injury and death of Shirley was not communicated to the asso- 
ciation until November 25, 1931, when the claim of the widow, as beneficiary, was 
received. The claim was rejected and the $9.45 paid was tendered back. The 
tender was rejected and this suit was instituted. 

The certificate sued on provides that the constitution and by-laws of the asso- 
ciation shall become a part thereof. Article 2, section 1, of the by-laws provides: 

“Each Local Section shall, on the date prescribed in the Articles of Association 
(in August preceding Meeting of Supreme Legislative Body), select one of their 
members in good standing as a member of the Advisory Board, whose duty it shall 
be to collect the contributions from the members of his section, remitting the same 
to the Secretary of the Association.” 

There was a section of the association organized by the policemen of the city of 
Chattanooga, and they selected one of their members, M. D. Gang, as a member of 
the advisory board, under the above by-law. 

Sections 10 and 11, article 4, of the constitution of the association are as 
follows : 

“Sec. 10. Any members failing to pay membership fees, dues or contributions 
within the time fixed by the By-Laws shall be in arrears and shall forfeit all 
henefits during such delinquency, but may be reinstated on the payment of arrears 
and upon such terms and conditions as may be prescribed in its By-Laws. 

“Sec. 11. No subordinate branch or section, nor the members or officers shall 
have any authority to waive any of the provisions of these Articles or the By-Laws 
of the Association, but the same shall be binding on each and every member thereof 
and on all beneficiaries of its members.” 

Sections 7 and 8, article 4, of the by-laws are as follows: 

“Sec. 7. It shall be and it is hereby made the duty of each member of this 
Association promptly to remit the amount of each monthly payment to the Secretary 
of the Association, or pay the same to the Member of the Advisory Board of his 
Section in exchange for an official receipt, and any member who shall fail to remit 
or to pay said monthly payments as here provided, in time to have the same in the 
office of the Association by 12 o’clock noon on the last day of the month in which 
any payment is due, shall be delinquent and out of benefits, and shall not be entitled 
to benefits for any disability had during his default, and he shall not become a 
beneficial member until he has paid up his arrears, and no person shall or may be 
reinstated as a member thereof; except by the Board of Directors, or a duly con- 
stituted committee thereof, and within six months from the date of default, and 
only while in Good General Health, and on the payment of all arrears. f 

“Application for reinstatement to he made on blanks provided therefor, which 
shall provide that no claim will be made for any disability had during such 
delinquency nor for ten days after his reinstatement. a 

“Sec. 8 No receipt shall be binding on this Association except the official 
receipt, duly signed by the Secretary and countersigned by the member of the 
Advisory Board.” 

The local member of the advisory board had no authority to reinstate a delin- 
quent certificate, and did not attempt to do so. The receipt he issued was a mere 
memorandum and did not purport to be an official receipt. The official receipt 
issued by the secretary of the association, and the reinstatement of Shirley upon 
the books of the association was after the death of Shirley, and, under the by-laws, 
was conditioned on his good health at the time, and ineffective for ten days there- 
after. 

The chancellor dismissed the bill, and, on appeal, the Court of Appeals affirmed 
the decree of the chancellor. The cause is now before this court on petition for 
certiorari. 

{1] The insistence made on behalf of the petitioner is that even though Gang 
had no authority to reinstate a lapsed policy that, being expressly clothed with the 
power to collect premiums, he had the authority to waive any delay in the payment 
of premiums, 
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Section 6397 of the Code is as follows: 

“The constitution and laws of the society may provide that no subordinate body 
nor any of its subordinate officers or members shall have the power to waive any 
of the provisions of the laws and constitution of the society, and the same shall 
be binding on the society and each member thereof and on all beneficiaries of mem- 
bers.” 

Section 11, article 4, of the constitution of defendant association is in substan- 
tially the words of section 6397 of the Code. 

Shirley was a member of the association and was bound by its constitution and 
by-laws. Under express provision of the constitution, “No subordinate branch or 
section, nor the members or officers shall have any authority to waive any of the 
provisions of these Articles or the By-Laws of the Association.” The laws of the 
association granted Gang no power to reinstate a lapsed certificate. The power of 
reinstatement was expressly limited by the by-laws to the “Board of Directors, or 
a duly constituted committee thereof.” When Shirley failed to pay his premiums 
“within the time fixed by the by-laws,” he became in arrears, and under the terms 
of the certificate forfeited all benefits thereunder. To hold that Gang had authority 
to waive default in the payment of premiums would be to nullify the express pro- 
visions of the constitution and by-laws of the association incorporated by express 
reference, into the certificate itself. 

Under the provisions of the by-laws, Shirley had the right to seek reinstatement 
of his certificate within six months from the date of default. The duly appointed 
authority of the association could grant reinstatement only while Shirley was in 
good health, and on the payment of all arrears. He could make no claim for 
disability had during delinquency, nor for ten days after reinstatement. 

2, 3] Obviously, Shirley, as the first step toward reinstatement, had to tender 
the amount of his arrears. Gang, as a member of the advisory board, could receive 
the amount tendered and forward it to the proper authority for acceptance or 
rejection. The taking of this money by Gang, and his issuance of a memorandum 
receipt therefor, was not a waiver of the delay in the payment of premiums, but, 
on the contrary, was in harmony with the contract provision permitting reinstate- 
ment under specified conditions. While no form of application was made out for 
reinstatement, the forwarding of the sum necessary to reinstatement, with a receipt 
stub so showing, was taken and regarded as the equivalent of such an application. 

The memorandum receipt issued by Gang did not bind the company to reinstate 
the policy. Section 8 of the by-laws, made a part of the certificate contract sued 
on, provides: “No receipt shall be binding on this Association except the official 
receipt, duly signed by the Secretary and countersigned by the member of the 
Advisory Board.” When the secretary of the association, on November 9th, 
executed the official receipt and forwarded it to Gang, in ignorance of the death 
of Shirley on the 8th, Gang appears to have countersigned the receipt and delivered 
it to the widow of Shirley. 

The reinstatement of Shirley was made as of November 6th. This was not 
effective, under the terms of the certificate, until ten days thereafter. Shirley died 
two days thereafter. 

Without further elaboration, we are constrained to deny the writ of certiorari. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HAMILTON. 
Supreme Court of Tennessee. Nov. 21, 1936. 
98 Southwestern Reporter (2d) 107. 
1. CANCELLATION. 


Where insurer wrongfully canceled life feature of industrial policy, insured 
held entitled te recover entire amount of premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 
2, CANCELLATION. 

Insured held not entitled to recover premiums paid for sick and accident insur- 
ance feature of industrial policy when insurer wrongfully canceled such feature, 


where insured did not account for benefits under policy which insured had accepted 
and retained. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 
6. INTEREST. 
In action based on insurer’s wrongful cancellation of industrial policy, instruc- 
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tion that if insurer breached the insurance contract insured would be entitled to 
recover amount paid in as premiums and in addition to that interest on the sum 
paid held erroneous. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Error to Law Court, Washington County; D. A. Vines, Judge. 

Action by Will Hamilton against the National Life & Accident Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Appeals, and defend- 
ant brings certiorari. 

Reversed and remanded for further proceedings in accordance with opinion. 

Simmonds & Bowman, of Johnson City, for. plaintiff in error. 

M. E. Cantor, of Johnson City, for defendant in error. 

Green, Chief Justice. 

This suit was brought to recover damages for breach of contracts of insurance 
embodied in a policy issued by the defendant below to the plaintiff below. There 
was a judgment for the plaintiff for the full amount of premiums that had been 
paid by him, and this judgment was affirmed by the Court of Appeals. This court 
has ga petitions for certiorari. 

he contract involved was an industrial policy issued August 23, 1926. The 
insurer undertook to pay to the insured $63 at the end of an endowment period 
stated or a like sum to the beneficiary of the policy in the event of the insured’s 
prior death. The insurer also undertook to pay the insured a maximum weekly 
allowance of $7 in the event of sickness or accident befalling the latter during the 
endowment period. The weekly premium was 35 cents, “twenty per cent (20%) 
of which premium is for endowment insurance and eighty per cent (80%) of 
which is for insurance against disability from sickness or accident.” 

The policy contained the following paragraph: 

“Except within the contestable period, and then only for material misrepre- 
sentation in the application herefor, the Company will have no right to cancel the 
life insurance herein granted, except for nonpayment of premiums. However, the 
Company or the insured, may have the right to cancel or reduce the insurance 
granted herein against disability from sickness or accident’ in which event that 
part of the premium payable for such disability insurance will be discontinued or 
proportionately reduced. Provided that the Company may exercise this right only 
by notice, either delivered to the insured or mailed to insured’s last address as 
shown by the records of the Company with cash or Company’s check for unearned 
premiums. Such cancellation or reduction shall be without prejudice to any claim 
originating prior thereto.” 

There are other provisions in the policy which keep essentially separate the 
insurer’s ehgagements as to life insurance and its engagements as to sick and 
accident insurance, so, as stated in the beginning, the policy embodies two contracts. 

Abundant evidence was offered by the plaintiff tending to show that the defend- 
ant breached both contracts. It mailed to the insured a notice of cancellation of 
sickness and accident insurance on January 16, 1934, but thereafter received three 
weekly payments of 35 cents, premiums on the entire policy covering both features. 
No part of these premiums has been returned or tendered. As above seen, the 
insurer’s right to cancel the sickness and accident contract is conditioned on the 
return of unearned premiums. The insurer cannot say that any part of this policy 
was canceled on January 16, 1934, when it retains premiums carrying the whole 
policy three weeks longer. 

On February 5, 1934, the defendant's agent refused to receive any part of the 
weekly premiums due on this policy, upon the theory, apparently, that the entire 
contract had been canceled. This, although the insurer had no right to cancel the 
life insurance except for nonpayment of premiums.. It is true that the insurer made 
an offer to reinstate the life insurance contract, but that offer was not made until 
after the breach was complete, after this suit was brought, and the insured was 
not bound to accept. it. 

[1] So far as the insured paid for life insurance, his right to recover the entire 
amount of such premiums, upon the insurer’s breach of the contract, has been 
settled by Life & Casualty Ins. Co. v. Baber, 168 Tenn. 347, 79 S.W.(2d) 36. The 
authorities are elaborately reviewed in that case and we will not disturb the con- 
clusion therein reached. 

[2] As to the recovery of premiums paid for sick and accident insurance, the 
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case is different. The reason for permitting the recovery of the whole amount of 
premiums paid upon breach of a life insurance contract by the insurer is that, while 
the insured may be said to have had protection during the currency of the policy, 
he has received no actual and appreciable advantage therefrom. This is true as to 
the life insurance contract before us. But from the sickness and accident insurance 
contract, this insured has received actual and appreciable benefits which he has 
retained. The record shows that he has made more than one claim under the policy 
for the sickness and accident benefits and these benefits have been paid him, 
according to the terms of the policy, at different times. The insurer was not 
permitted to prove the amount kaa benefits paid. 

[3] Even though a contract be entire, the party who breaches the same may 
recover of the other party, as on a quantum meruit, the value of benefits con- 
ferred on such other party by partial performance—these benefits being accepted 
and retained. Any damage, of course, which the party not in default suffered by 
the breach also to be taken into account. The law is frequently so applied in cases 
which involve building contracts and contracts for personal services. Stump v. 
Estill, 7 Tenn. (Peck) 175; Elliott v. Wilkinson, 16 Tenn. (8 Yerg.) 411; Porter v. 
Woods, 22 Tenn. (3 Humph.) 56, 39 Am. Dec. 153; Barker v. Reagan, 51 Tenn. 
(4 Heisk.) 590, 596; Bush v. Jones, 2 Tenn. Ch. 190; Jones v. Jones, 32 Tenn. 
(2 Swan) 605; Congregation of Children of Israel v. Peres, 42 Tenn. (2 Cold.) 
620; Massey v. Taylor, Wood & Co., 45 Tenn. (5 Cold.) 447, 98 Am. Dec. 429; 
Hunter v. Litterer & Cabler, 60 Tenn. (1 Baxt.) 168; Bruce v. Baxter, 75 Tenn. 
(7 kea) 477. 

The cases followed in Life & Casualty Ins. Co. v. Baber, supra, stress the 
circumstance that the insured permitted to recover the entire amount of premiums 
paid upon breach by the insurer of a life insurance contract has received no benefit 
therefrom. In a case like the one before us, applying the principle of the decisions 
just above cited, we think the insured must account for benefits accepted and 
retained. 

[4] It is insisted, however, that the insurer here should have filed a plea of 
set-off or recoupment to charge the insured with benefits paid to him. We do not 
think such plea was necessary. 

[5] This suit originated before a magistrate. The defendant, interrogated 
as to his plea in the circuit court, announced that he pleaded nil debet. The court 
suggested that not guilty was the appropriate plea and the defendant accepted the 
suggestion. This was not a good plea for the action would have been one in 
assumpsit had it been brought originally in the circuit court. But, after verdict, 
an improper plea of not guilty will be maintained as amounting to a plea of non 
assumpsit. Carter v. Graves, 17 Tenn. (9 Yerg.) 446. 

In Bank of Commerce v. Porter, 60 Tenn. (1 Baxt.) 447, it is said that a “plea 
of nonassumpsit is sufficient to admit all defences, as it puts in issue the allegation 
that there is anything due upon previous dealings. This is especially so, as the 
action of assumpsit is of an equitable character in the nature of an account in 
Chancery.” Further, it is said that “it is a natural and legitimate answer to show, 
under a general denial, that nothing is due the plaintiff, and to sustain that denial 
by a counter assumpsit, purely defensive and not as a cross-action.” 

See, also, Sublett v. McLin, 29 Tenn. (10 Humph.) 181, and Caruther’s History 
of Lawsuit, § 113. 

[6] The court below instructed the jury that if they found defendant company 
had breached this contract, “the plaintiff would be entitled to recover the amount 
paid in as premiums on this policy and it would be your duty in addition to that to 
allow him interest upon the sum paid.” This instruction is assigned as error, prop- 
erly so, and for this error, passed over by the Court of Appeals, the judgment of 
that court is reversed and the case is remanded to the trial court for further pro- 
ceedings in accordance with this opinion. 

One-third of the costs will be taxed to the insured and two thirds to the insurer. 


SOUTHLAND LIFE INS. CO. v. JOHNSTON. No. 4644. 
Court of Civil Appeals of Texas. Amarillo. Oct. 5, 1936. 
Rehearing Denied Nov. 2, 1936. 
97 Southwestern Reporter (2d) 518. 
1. SEVERABILITY. 
Accident policy and fire policy to which it was attached constituted two 
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distinct contemporaneous contracts where contingencies of liability, terms, 
premium rates, and some of the conditions of each differed, notwithstanding 
both policies would be construed together as one contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. SURRENDER VALUE. 

Insurer held not authorized to apply cash surrender value to delinquent pay- 
ments on both life policy and attached accident policy so as to cause life policy 
to lapse, where liability on accident policy by express stipulation ceased during 
time nonforfeiture privilege on life policy was in effect, since specific language 
of accident policy over general statement of life policy that cash surrender 
value could be applied to any premium not paid. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from District Court, Potter County; W. E. Gee, Judge. 

Action by Bonnie M. Johnston against the Southland Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Seay, Malone & Lipscomb, of Dallas, for appellant. 

Underwood, Johnson, Dooley & Huff and W. M. Sutton, all of Amarillo, for 
appellee. 

MakrTIN, Justice. 

Judgment was entered for appellee upon a life insurance policy in the sum 
of $1,500. The construction of such policy is the legal issue here. ' 

On February 22, 1929, appellant issued its policy of insurance to the hus- 
band of appellee for $1,500, payable at his death, or, if living, at the end of the 
endowment period. 

Attached to this policy, upon a separate sheet of paper and separately dated 
and signed, was a supplemental contract of insurance. Its material provisions 
read: “If during the premium paying period * * * and prior to the anniversary 
date of said policy nearest the insured’s attained age of 60 years and before 
default in the payment of any premium, * * * and if none of the non-forfeiture 
privileges is in effect, the death of the Insured results directly and independently 
of all other causes from bodily injuries effected solely through violent, external 
and accidental means * * * the Company will pay the beneficiary (in addition to 
the amount payable under the life insurance contract) the sum of $1,500.00.” 

The life insurance contract carries the following stipulation: 

“Non-Forfeiture Provisions—Automatic Premium Loan. Any premium or 
installment of premium not paid within the time allowed for its payment will, 
unless the Company has been otherwise instructed in writing by the insured, 
be forthwith advanced as a loan against this policy, provided the cash value 
hereof shall be sufficient to secure such loan and all other existing indebtedness 
and interest at the rate of 6 per cent. per annum in advance on the total debt 
to the next premium due date. This policy will be so continued in force so 
long as the cash value hereof is sufficient to secure the advance of, one quarter’s 
premium on a quarterly premium basis and all existing indebtedness and interest on 
the total debt to the end of that quarter.” 

Immediately following there is the usual “loan and cash surrender value” 
paragraph and table of such values, and other data not necessary to notice. 
Premiums were payable quarterly at the option of the insured, which option he 
exercised. These were shown to be $9.66 per quarter upon the life insurance 
contract alone and 60 cents per quarter on the accident insurance contract, or a 
total for both of $10.26. It was agreed in writing and in substance that the above 
“loan and surrender” values were made up entirely and only of premiums paid 
on the life insurance contract, and that no part of the premiums paid on the 
accident insurance contract was used in computing such values. 

The insured paid his premiums for something over three years.” He died July 
16, 1935. It is agreed that said policy had a cash surrender value at his death 
sufficient to carry the life insurance beyond July 16, 1935, if $9.66 per quarter was 
all that was due on same. Appellant, however, claimed then, as it does here, that 
it was authorized and required to apply the amount of said “cash value” to the 
payment of the premiums due on both contracts. Thus applied, it is agreed the 
policy had lapsed before the death of insured for nonpayment of premiums. 
Briefly expressed, such cash and surrender value was sufficient to pay all delinquent 
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payments calculated at $9.66 per quarter, but insufficient calculated at $10.26 per 
quarter. 

[1, 2] While the two contracts are to be. construed together, and as one, it by 
no means follows that they constitute an indivisible contract. They are in fact two 
distinct contemporaneous contracts. The contingency of liability, the term each 
runs, the premium rate, and some of the conditions, differ widely. By unequivocal 
language the insurer has stipulated in effect that it is not liable upon the accident 
policy during the time “the non-forfeiture privilege is in effect.” This is one of 
the express conditions of its liability. Such nonforfeiture privilege was in effect. 
The accident insurance thus ceased upon nonpayment of premiums, but the life 
insurance contract continued. Its premiums during delinquency were to be paid 
from a fund theretofore accumulated—not from anything derived from the exis- 
tence of the supplementary contract of accident insurance, but solely from that 
built up by its own premiums. This is a reasonable construction. Why should the 
insurer be permitted to take the life insurance premiums and pay them on an 
accident policy that had lapsed? We construe the two policies together as plainly 
providing for the lapse of the accident policy upon failure to pay premium due. 
True, the quoted nonforfeiture clause uses the language “any premium * * * not 
paid.” This clause occurs in what appears to be a printed form of policy, to which 
the second or supplemental contract was attached as a rider, and which later con- 
tains the specific language already quoted and which, we think, would prevail over 
general statements occurring in the other policy. Together they show plainly to 
our minds the intent and purpose to carry life, but not accident insurance upon 
the contingency named for a period of time sufficient to exhaust the funds accumu- 
lated from the life insurance premiums. The insurer had therefore no right to 
make an ex parte and unauthorized payment upon a contract that had no existence. 

No case exactly in point is cited or has been found. General principles which 
have guided us are elementary, but to be judicially orthodox, we quote some of 
these : 

“The law is well settled that in all insurance contracts, same will be most 
strongly construed against the insurance company, and where there is any ambiguity 
and the insurance contract is capable of two constructions, one allowing and the 
other denying a recovery, that construction will be given which will allow a recovery. 
It is a further cardinal rule, in construing insurance contracts, that one must look 
to the entire contract and be governed by all of its provisions, and if by looking 
at all of the provisions thereof, a reasonable and just construction can be placed 
thereon without any ambiguity or uncertainty, same will prevail.” Home Ben. 
Assn vy. Brown (Tex. Civ. App.) 16 S.W.(2d) 834, 835. 

“After the expiration of the term covered by the policy or contract of insur- 
ance, insured ceases to be liable for any premiums not theretofore earned.” 32 
C. J. p. 1210, § 347. 

“Where a policy or contract of insurance has attached to the risk insured 
against, a cessation of the risk to the extent of working a failure of consideration 
relieves insured of liability for premiums not earned before the risk ceased to 
exist * 9% %) 32 C.J. ps Fatt, § Se 

“The very life of the contract involves the presumption of a risk, and the 
assurer is paid the premium or price of insurance to take upon himself the peril 
or event insured against. It therefore necessarily follows that if the risk has not 
attached, or if no part of the interest insured is exposed to any of the perils 
insured against, the insurer has no claim to the premium; if paid, it must be 
returned in the absence of fraud by insured.” 3 Joyce on the. Law of Insurance, 
p. 2559, § 1390. 

“If the insurance is divisible into separate and distinct risks, the premium 
may be apportioned with reference to the several risks, and there shall be a 
proportionate return of the premium covering such risk or risks as have not 
attached. This rule also applies to cases where from the contract it is evident that 
it was in the contemplation of the parties that there should be several risks or 
distinct parts to the contract, and that the premium may be divided in distinct 
parts with reference thereto. That the contract is divisible may be deduced by 
construction from the manifest intention of the parties evidenced in the contract. 
the nature of the contract itself, and the obvious consequences of its terms; as in 
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case of a contingency specified in the policy, upon the not happening of which the 
insurance ceases.” 3 Joyce on Insurance, p. 2619, § 1421. 
Judgment affirmed. 


GREAT SOUTHERN LIFE INS. CO. v. CUNNINGHAM. No. 1636—6688. 
Commission of Appeals of Texas, Section B. Oct. 28, 1936. 
F 97 Southwestern Reporter (2d) 692. 
1. SETTLEMENT. 

Statute providing that no life policy should contain provision for any mode 
of settlement, at maturity, of less than amount insured on face of policy, has for 
purpose the rendering of contracts as to benefits from life policy simple and easily 
understood and to prevent misleading of the unwary by promises ar teams in 
certain amounts on face of policy so limited and conditioned thereafter as to have 
slight or no actual value (Rev. St. 1925, art. 4733, subd. 3). 

(For other cases, see Insurance, Dec> Dig. § 133[1].) 


2. AMOUNT INSURED. 

Life policy stating amount of policy to be $1,000 and with double indemnity 
of $2,000 in event of death, during premium-paying period, by violent and 
accidental means, and providing for automatic extension of policy on failure 
to pay premium, but limiting provision for double indemnity to instances where 
there was no default in payment of premium, was not misleading as forbidden 
by statute providing that no life policy should contain provision for any mode 
of settlement at maturity of less than amount insured on face of policy (Rev. 
St. 1925, art. 4733, sub. 3). 

(For other cases, see Insurance, Dec. Dig. § 133{1].) 

3. EXTENSION. 

Statutes setting out provision that substantially must be contained in all 
policies of life insurance do not require life policies to make provision for 
extended term insurance after default in payment of premiums (Rev. St. 1925, art. 
4732, subds. 7-9). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


5. EXTENSION. i 

Life policy providing for extended insurance giving insured, after default 
in payment of premium, privilege either to surrender policy and withdraw cash 
value, or to exchange policy for paid-up policy, in accordance with table in 
policy setting out loan and cash values in amount of paid-up insurance and 
terms of extended insurance available on default, complied with statutes pro- 
viding that certain provisions substantially must be contained in all life policies 
(Rev. St. 1925, art. 4732). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

6. EXTENSION. 

Promise of extended insurance for $2,000 could not be read into face of life 
policy stating amount of policy to be $1,000 with double indemnity of $2,000 in 
event of death, during premium-paying period by violent and accidental means 
and providing for automatic extension of policy on failure to pay premium, but 
limiting provisions for double indemnity to instances where there was no default 
in payment of premium (Rev. St. 1925, art. 4732; art. 4733, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

7. EXTENSION. 

Life policy stating amount of policy to be $1,000 with double indemnity of 
$2,000 in event of death, during premium paying period, by violent and accidental 
means, and providing for automatic extension of policy on failure to pay 
premiums, but limiting provision for double indemnity to instances where there 
was no default in payment of premium, held automatically extended for sum of 
$1,000 with no liability for double indemnity where insured died from accidental 
wy oe default in payment of premium (Rev. St. 1925, art. 4732; art. 4733, 
subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by C. E. Cunningham, administrator of the estate of L. H. Aldriedge, 
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deceased, against the Great Southern Life Insurance Company. To review a 
judgment of the Court of Civil Appeals [66 S.W.(2d) 765], reversing a judgment 
in favor of the defendant, defendant brings error. 

Judgment of the Court of Civil Appeals reversed and the judgment of the 
District Court affirmed. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
plaintiff in error. 

Homer B. Latham, of Bowie, for defendants in error. 

SMEDLEY, Commissioner. 

Plaintiff in error reinsured and assumed all liability under a policy of insurance 
in the sum of $1,000 issued by the Oklahoma National Life Insurance Company 
upon the life of Leonard H. Aldriedge. Following the accidental death of the 
insured, suit was filed by defendant in error, as administrator of the estate of 
the insured, for $2,000, the double indemnity which the policy provided should be 
paid in the event of the death of the insured by accidental means. Plaintiff in 
error admitted its liability for $1,000, and the trial court rendered judgment for 
only that amount. The Court of Civil Appeals reversed the trial court’s judgment 
and rendered judgment in favor of defendant in error for $2,000, with interest, 
penalties, and attorney’s fees. 66 S.W.(2d) 765. 

The insured defaulted in the payment of the annual premium which was due 
April 1, 1930, and at the time of his death the policy was in effect only by virtue 
of extended insurance. The policy expressly provided that the special benefit of 
double indemnity should not apply or be payable on any policy automatically 
extended. Notwithstanding these facts, the Court of Civil Appeals held that the 
double indemnity was collectible, basing the decision upon its conclusion that the 
denial of the benefit of double indemnity.to a policy automatically extended was 
prohibited by subdivision 3 of article 4753 of the Revised Civil Statutes of 1925, 
providing that no policy of life insurance shall contain a provision for any mode 
of settlement at maturity of less value than the amounts insured on the face 
of the policy. 

The first page of the policy over its date and the signatures of the president 
and secretary of the insurer company states the amount of the policy to be $1,000, 
the age of the insured 39 years, and the premium $33.95. Then follows the promise 
of the insurer to pay to the named beneficiary $1,000 immediately upon receipt 
of due proofs of the death of the insured. On the same page and under the title 
“Double Indemnity” is the following paragraph: 

“Or, in the event of the death of the Insured during the premium paying period 
by external, violent and accidental means (not including suicide, sane or insane, 
or homicide) and such death resulting directly, independently and exclusively of 
all other causes, and occurring within twenty days after such injury and before 
the Insured shall have attained the age of sixty years, the amount payable here- 
under, as above, shall be $2,000.00, Two Thousand Dollars.” 

Other paragraphs on the same page provide for the payment to the beneficiary 
of $1,000 in the event of the accidental death of the insured and for payment to 
the insured of $1,000 in ten equal annual installments if he shall become totally and 
permanently disabled. 

Other pages of the policy contain paragraphs usually found in policies of life 
insurance with respect to incontestability, grace in payment of premiums, loans 
on the security of the policy, reinstatement, change of beneficiary, forfeiture for 
failure to pay any premium when due, etc. 

\mong the paragraphs on the second page are the following: 

“TV. Automatic Extension 

“After One Year 

“Should the Insured fail to pay any premium hereon, after one full annual 
premium has been paid, this Policy, without any action on the part of the Insured, 
will be extended for the sum first named herein, for the period of time designated 
: ~ Four of the Table of Guaranteed Values endorsed on Page Three 
yereot, 


“V. Guaranteed Surrender Values 
“Cash Surrender 


“All premiums hereon having been paid in full, the Insured, upon surrender 
and cancellation thereof, within one month after default in payment of any premium 
or installment thereof, will be entitled to withdraw, in Cash, the amount designated 
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in Column One of the Table of Guaranteed Values on Page Three hereof opposite 
the year corresponding to the whole number of years for which premiums have 
been paid. 

“Paid Up Insurance 
“Or, in lieu of Cash, may exchange this Policy for a Raid-up Non-Participat- 
ing, M hole Life Policy, for the amount designated in Column Three of said Table 
of Guaranteed Values opposite the year corresponding to the whole number of 
years for which premiums have been paid.” _ 

When the insured on April 1, 1930, defaulted in the payment of the annual 
premium, the cash value of the policy, it having been in effect for eighteen years 
was, according to the table of guaranteed values on page 3, $355, the amount of 
paid-up insurance available was $602, and the period of extended insurance was 
fifteen years and six months. 

The following paragraph appears on the fourth page of the policy: 

“When Special Benefits Not Applicable 

“(7) The Special Benefits of Double Indemnity, Beneficiary Insurance, and 
Permanent Disability, shall not apply or be payable on any Policy which is auto- 
matically extended under the terms of Paragraph IV hereof, nor shall any such 
Special Benefits be included in any Paid-up Policy that may be issued in lieu of 
this Policy, as provided in Paragraph V or IX hereof.” 

On the fourth page is a statement in substance that the provisions for double 
indemnity in case of accidental death of the insured and certain other special 
benefits are available only while there has been no default in the payment of 
premiums. — nae 7 ‘ . Eo 

The third subdivision of article 4733 of the Revised Civil Statutes provides 
that no policy of life insurance shall be issued or delivered in this state or be 
issued by a life insurance company incorporated under the laws of this state, if it 
contains: “A provision for any mode of settlement at maturity of less value than 
the amounts insured on the face of the policy, plus dividend additions, if any, less 
any indebtedness to the company on the policy, and less any premium that may, 
by the terms of the policy, be deducted. Any company may issue a policy promising 
a benefit less than the full benefit in case of the death of the insured by his own 
hand while sane or insane, or by following stated hazardous occupations. This 
provision shall not apply to purely accident and health policies. No foregoing 
provision relating to policy forms shall apply to policies issued in lieu of, or in 
exchange for, any other policies issued before July 10, 1909.” 

It is apparent that the insurer is not liable for double indemnity if the rights 
of the parties are determined by the terms of the contract. The paragraph which 
provides for extended insurance, if the insured fails to pay a premium, expressly 
states that ‘the policy will be extended “for the sum first named herein,” which is 
$1,000, not the double indemnity of $2,000. Furthermore, according to the plain 
language of the policy, the special benefit of double indemnity is not applicable or 
payable on any policy which is automatically extended, and is only available while 
there has been no default in the payment of premiums. : 

The Court of Civil Appeals in its decision that the provision of the policy 
denying the benefit of double indemnity to a policy automatically extended was 
within the prohibition of subdivision 3 of article 4733 must have assumed that the 


insurer on the face of the policy, either by reasonable implication of the language 


used or by the force of some statute, insured the life of the deceased to the amount 
of $2,000, in the event of accidental death, for a term or period extending beyond 
that for which premiums might be paid. The provisions on the second and fourth 
pages of the policy that insurance will be extended for the sum of $1,000 and that 
no double indemnity will be paid when the policy has been automatically extended 
cannot be said to prescribe a_ mode of settlement at maturity of less value than 
the amounts insured on the face of the policy, unless the face of the policy of 
itself, or through the operation of some statute, promises to pay the double 
indemnity of $2,000 on the death of the insured after the period for which premiums 
are paid. 

We find on the face of the policy nothing promising extended insurance for 


any of the amounts named. On the contrary, the reasonable inferences from what 
appears on the face of the policy are that the amounts insured are payable in 


consideration of the payment of the annual premium there specified and that the 
insurance will be in effect during the time for which the premiums are paid. 
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{1, 2] The purpose of the enactment of subdivision 3 of article 4733 was, as 
stated in the opinion in First Texas State Insurance Company v. Smalley, 111 
Tex. 68, 228 S. W. 550, to render contracts as to benefits from life insurance simple 
and easily understood and to prevent the misleading of the unwary by promises of 
insurance in certain amounts on the face of the policy so limited and conditioned 
thereafter as to have slight or no actual value. The policy under consideration 
does not mislead the insured. It contains no promise on its face or elsewhere of 
automatically extended insurance for the sum of $2,000. 

[3] The statutes of this state do not require policies of life insurance to 


make provision for extended term insurance after default in payment of prem- 


iums. Article 4732 of the Revised Civil Statutes sets out eleven provisions that 
substantially must be contained in all policies of life insurance. Only the seventh, 
eighth, and ninth of these could be construed as relating to extended term 
insurance. They are as follows: 

“7, A provision which, in event of default in premium payments, after 
premiums shall have been paid for three full years, shall secure to the owner 
of the policy a stipulated form of insurance, the net value of which shall be 
at least equal to the reserve at the date of default on the policy, and on any 


dividend additions thereto, specifying the mortality table and rate of interest 
adopted for computing such reserve, less a sum not more than two and one- 
half per cent of the amount insured by the policy and of any existing dividend 
additions thereto, and less any existing indebtedness to the company on the 
policy. Such provision shall stipulate that the policy may be surrendered to the 
company at its home office within one month from date of default for a specified 


cash value at least equal to the sum which would otherwise be available for the 


purchase of insurance, as aforesaid, and may stipulate that the company may 
defer payment for not more than six months after the application therefor is 
made. This provision shall not be required in term insurances. 

“8. A table showing in figures the loan values, and the options available 
wider the policies each year, upon default in premium payments during the 
first twenty years of policy or the period during which premiums are payable, 
beginning with the year in which such values and options become available. 


“9. That if, in event of default in premium payments, the value of the policy 


shall be applied to the purchase of other insurances; and if such insurance shall 
be in force and the original policy shall not have been surrendered to the company 
and canceled, the policy may be reinstated within three years from such default 
upon evidence of insurability satisfactory to the company and payments of 
arrears of premiums with interest.” 

14] These three subdivisions of article 4732 were carefully construed in an 
opinion by Judge Gallagher in Manhattan Life Insurance Company y. Wilson 


Motor Company (Tex. Civ. App.) 75 $.W.(2d) 721 (application for writ of error 
refused). It is there held that the three subdivisions must be construed together, 
that so construed they prescribe no particular form of substituted insurance, and 
that the insurer has met the requirements “when it stipulates for conversion 
of policy in case of default into cither of customary forms of nonpremium-pay- 
ing insurance.” The particular decision made was that a policy of insurance 


stipulating that the insured might at his option accept paid-up insurance or 
demand the cash surrender value of the policy, with a table showing the loan 


values and options available, substantially met the requirements of the statute 
and that an additional provision that the insured might at his option demand 
extended term insurance in lieu of the paid-up imsurance could not be read into 
the policy by operation of law. 

[5, 6] The policy here sued upon, as shown by the paragraphs hereinabove 
quoted, not only provides for extended insurance for the sum of $1,000, but it 


also gives the insured after default in the payment of premium the privilege at 


his option either to surrender the policy and withdraw its cash value or in lieu 
of cash to exchange the policy for a paid-up policy. A table is contained in the 
policy setting out the loan values and the cash values, amounts of paid-up insur- 
ance, and terms of extended insurance available upon default in premium 
payments during the first twenty years of the policy. Thus there is compliance 
with the requirements of subdivisions 7, 8, and 9 respecting substituted insur- 


ance, No attempt was made to prove that the net value of either of the stipu- 
lated forms of substituted insurance secured to the owner by the terms of the 
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policy was less in amount than that prescribed by subdivision 7. We conclude 
therefore, following Manhattan Life Insurance Company v. Wilson Motor Com- 
pany, supra, that a promise of extended insurance for $2,000 cannot be read into 
the face of the policy by operation of law. 

The Missouri statute construed by the United States Circuit Court of 
Appeals in New York Life Insurance Company v. Rositzky, 45 F.(2d) 758, 760, 
differs from the Texas statute, in that it expressly provides that upon default 
in payment of premium the net value of the policy shall be a premium to carry 
on the insurance “for the full amount written in the policy,” whereas the Texas 
statute prescribes no particular form of substituted insurance and does not 
undertake to require extended insurance for the amount written in the policy. 

[7] We hold: That by the terms of the policy insurance was automatically 
extended for the sum of $1,000; that, according to the terms of the policy, there 
is no liability for double indemnity, the insured having died after default in payment 
of premium and while the policy was carried on extended insurance; and that the 
provisions of the policy which deny the benefit of double indemnity when the 
policy is automatically extended are not within the prohibition of subdivision 3 
of article 4733, because the face of the policy does not, either by its terms or by 
the operation of any statute, insure the life of the insured for $2,000, in the event 
of accidental death, for a term or period extending beyond that for which premiums 
are paid, 

It is unnecessary to determine other questions presented by the briefs. 

The judgment of the Court of Civil Appeals is reversed, and the judgment of 
the district court affirmed. 

Opinion adopted by the Supreme Court. 


AMERICAN NAT. INS. CO. v. MAYS. No. 3436. 
Court of Civil Appeals of Texas. El Paso. Oct. 22, 1936. 
97 Southwestern Reporter (2d) 975. 
1. NOTICE. 


_ Notice to insurer’s soliciting agent of facts material to risk held imputable to 
insurer so as to bar insurer from setting up falsity of representations contained in 
application for life policy as defense to suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
3. ATTORNEY’S FEES. 
__ $250 allowed for statutory attorney’s fee to beneficiary for recovery on $320 
life policy held excessive by $150 (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) * 


4. ATTORNEY’S FEES. 

Statute authorizing attorney’s fee where insurer has failed to pay policy on 
demand, taxable as costs, does not change true nature of obligation to pay such 
fee (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. ATTORNEY’S FEES. 

Judgment for attorney's statutory fee for failure to pay amount of policy 
on demand held in nature of damages for expenses incurred in enforcing payment, 
and therefore subject to statutory interest (Vernon’s Ann. Civ. St. arts. 4736, 5072). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Dallas County; R. M. Carter, Judge. 

Suit by Mozelle Mays against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed on condition of a remittitur. 

Appellee, the beneficiary of a $320 policy of life insurance issued to C. A. Mays, 
brought this suit to recover the amount of the policy with penalty and attorney's 
fees. The policy is of the industrial type, issued without medical examination, and 
contains the usual provision avoiding the same if the insured be not in sound 
health on the date of the policy. The defendant pleaded the assured was not in 
sound health; also set up the falsity of certain representations contained in the 
application for the policy and that such misrepresentations were fraudulently made 
with intent to deceive the defendant. The plaintiff’s pleadings need not be stated. 
They are sufficient to raise all issues of fact cubenneed to the jury. All issues were 
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found in the plaintiff's favor upon which judgment was rendered for the amount 
of the policy with the statutory penalty and an attorney’s fee of $250. 

W. B. Handley and C. J. Shaeffer, both of Dallas, for appellant. 

White & Yarborough, of Dallas, for appellee. 

Hiccins, Justice (after stating the case as above). 

[1] The major question presented is whether notice to appellant’s soliciting 
agent of facts material to the risk will be imputed to appellant so as to operate 
as a waiver and estoppel against appellant, barring it from asserting the defensive 
matter specially pleaded. 

Upon this question appellant admits its insistence that such notice is not so 
imputable contrary to the rulings of this court in “Terry v. Texas Prudential 
Ins. Co. (Tex. Civ. App.) 77 S.W.(2d) 761, and Provident L. & A. Ins. Co. v. 
Flowers (Tex. Civ. App.) 91 S.W.(2d) 847. 

In the cases cited the question was fully considered and discussed. It was 
held that notice to the insurer’s agent of facts within the scope of the agent’s 
authority, and with reference to matters over which his authority extended, is 
imputable to the principal even though the agent had no authority to alter, amend, 
or waive any policy provision or requirement. The same ruling was made by the 
Eastland Court in Martinez v. First T. P. Ins. Co. (Tex. Civ. App.) 90 S.W.(2d) 
645. We adhere to the rulings in the cases mentioned and overrule the contention 
that notice to appellant’s agent in this case is not imputable to it. 

We here correct an inaccurate statement contained in the opinion of this 
court in the Terry Case. In Terry v. Texas Prudential Ins. Co., 77 S.W.(2d) 
761, at page 764, with respect to the ruling in the Pedigo Case (Tex. Com. App.) 
50 S.W.(2d) 1091, this court said: “It was then held that the false representation, 
though innocently made, defeated recovery.” 

The Pedigo Case did not rule upon the effect of the false statement if innocently 
made. Consideration thereof was expressly pretermitted. The inaccurate state- 
ment in this court’s opinion in the Terry Case was unnecessary to the decision and 
does not affect the ruling in the case. 

The assignment is sustained which complains of the attorney’s fee awarded as 
being excessive. 

[2] It is true the testimony of three attorneys, witnesses for plaintiff, supports 
the finding fixing $250 as a reasonable fee. But in passing upon this issue this court 
is not bound to give controlling effect to such testimony. This court has the right 
to look to the entire record and view the matter in the light of the testimony, 
the record before it, the amount in controversy, and the common knowledge and 
experience of the members of this court as lawyers and judges. Southland L. 
Ins. Co. v. Norton (Tex. Com. App.) 5 S.W.(2d) 767. 

[3] Considering the matter from this view point, we are of the opinion the fee 
awarded is unreasonable and excessive; that a fee of $100 would be reasonable. 
National L. & A. Ins. Co. v. Hines (Tex. Civ. App.) 50 S.W.(2d) 364. As a con- 
dition of affirmance a remittitur will be required. 

The remaining question in the case is the right to have the judgment for attor- 
ney'’s fee bear interest from its date. Appellant’s position in this particular is 
that the judgment for the fee should not bear interest because under the statute it 
is made taxable as costs. Article 4736, R. S., as amended by Acts 42d Leg., 1931, 
ch. 91, p. 135 (Vernon’s Ann. Civ. St. art. 4736). 

[4] This provision of the statute does not change the true nature of the obliga- 
tion to pay an attorney’s fee. Johnson v. Universal L. & A. Ins. Co. (Tex. Com. 
App.) 94 S.W.(2d) 1145. 

__ [5] If the true nature of the payment required to be made is for damages, it 
will be held to be such though the statute treats it as costs. Schloss v. Atchi- 
son, T. & S. F. Ry. Co., 85 Tex. 601, 22 S. W. 1014; Johnson v. Rolls, 97 Tex. 453, 
79 S. W. 513, and other cases cited in 32 Tex. Jur. p. 752. 

We regard the statutory obligation to pay an attorney’s fees as damages awarded 
beneficiaries of life insurance policies to reimburse them for expenses necessarily 
incurred in employing attorneys to enforce payment of such policies. As such 
Sep udement for same should bear the statutory interest as provided by article 


¥ wo 


The judgment will be affirmed, conditional upon the filing by appellee in 20 
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days of a remittitur reducing the attorney’s fee to $100. If same be not filed, 
the judgment will be reversed and remanded. 
Conditionally affirmed. 


AMERICAN NAT. INS. CO. v. ELLINGTON et al. No. 12018. 
Court of Civil Appeal of Texas. Dallas. Oct. 10, 1936. 
Rehearing Denied Nov. 5, 1936. 
97 Southwestern Reporter (2d) 983. 
1. SOUND HEALTH. 
In action on life policy, whether insured was of sound health on date of policy 
as condition precedent to liability held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from County Court at Law, No. 2, Dallas County; Owen George, Judge. 
Action by Mrs. Johnnie V. Ellington and husband against the erican 
National Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Handley & Shaeffer, of Dallas, for appellant. 

Harvey C. Ford, of Dallas, for appellees. 

Looney, Justice. 

Suit on a life policy—major defense based on the alleged violation of the condi- 
tion that insurer would not be liable if the insured was not in sound health on the 
date of the policy; and further that, in view of the statute directing that attorney's 
fee allowed shall be taxed as costs, the judgment is erroneous in allowing interest 
on the amount of the attorney’s fee assessed. 

[1] On proper submission, the jury found on conflicting evidence that the 
insured was in sound health on the date of the policy; in this situation we are not 
authorized to disturb that finding. The attorney’s fee assessed, being in no real 
sense court costs, but rather costs of collection, was a part of the amount in con- 
troversy; hence interest was properly allowed thereon from the date of the judg- 
meas. See Johnson v. Universal Life, etc., Co. (Tex. Com. App.) 94 S.W.(2d) 
1145. 

No reversible error appearing, all assignments are overruled and the judgment 
is affirmed. 

Affirmed. 


NEEDHAM v. AMERICAN NAT. INS. CO. No. 12245. 
Court of Civil Appeals of Texas. Dallas. Oct. 10, 1936. 
Rehearing Denied Nov. 14, 1936. 
97 Southwestern Reporter (2d) 1016. 
2. DISABILITY. 

Contractual rights of insured under life policy to receive disability benefits as 
long as disability should exist, and to have policy kept alive during continuance of 
such disability without payment of premiums, could not be taken from insured by 
insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 

3. ANTICIPATORY BREACH. 

Rule that suit will not lie for anticipatory breach of insurance contract unless 
there is breach of the entire contract by insurer applies only to feature of contract 
that is under investigation, where such feature is complete within itself, and is not 
so related to another feature of the contract so that both rights must stand or 
fall together. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. DISCLAIMER. ; 

Suit for damages for anticipatory breach of insurer’s obligation under dis- 
ability clause of life policy held to lie at instance of insured, where insurer dis- 
claimed any liability under disability clause and purported to cancel it, even though 
insurer did not purport to cancel the life insurance. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. CANCELLATION. Be ad 

In insured’s suit for damages for anticipatory breach of insurer’s obligation 
under disability clause of life policy, based upon insurer’s purported cancellation 
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of disability clause, beneficiary in the life feature of the insurance contract held 
not “necessary party.” 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. irs 

In suit for damages for anticipatory breach of insurer’s obligation under dis- 
ability clause of life policy on ground insurer cancelled disability clause, insured 
held entitled to be fully compensated in damages for wrong suffered by cancellation 
of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

7. DAMAGES. 

In disabled insured’s suit for damages for anticipatory breach of insurer’s 
future obligation under disability clause of life policy, based upon insurer’s pur- 
ported cancellation of disability clause, measure of damages held to be sum repre- 
senting aggregate of present value of insured’s future monthly payments during 
his life expectancy, as shown by accredited mortality tables. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

8 ANTICIPATORY BREACH. 

In suit for damages for anticipatory breach of insurer’s obligation under dis- 
ability clause of life policy, liability of insurer which allegedly purported to cancel 
disability clause held for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from District Court, Dallas County; B. W. Patterson, Judge. 

Action by William P. Needham against the American National Insurance Com- 
pany. From an adverse judgment, the plaintiff appeals. 

Reversed and remanded. 

B. Ray Smith, of Corpus Christi, for appellant. 

Handley & Shaeffer, of Dallas, for appellee. 

Jones, Chief Justice. 

This is a suit by William P. Needham, appellant, against the American National 
Insurance Company, appellee, to recover damages for the alleged unconditional 
repudiation of the disability clause in an insurance policy issued to him on August 
7, 1924. Under a peremptory instruction by the court, a verdict was returned in 
favor of appellee, judgment entered in accordance therewith, and appellant has duly 
perfected an appeal to this court. The following are the necessary facts: 

The policy issued insured appellant against death and disability on the payment 
of a quarterly premium of $8.30. The death benefit under the policy was payable 
to appellant’s wife. The disability benefits were payable to appellant. The follow- 
ing clauses contain the disability contract of the insurance policy in question: 

“AGREES TO PAY—Benefits for Total Permanent Disability. Subject to the 
conditions and provisions set forth under this heading on page two hereof, the 
Company will grant Benefits for Total Permanent Disability, as follows: 

“(1) WAIVER OF PREMIUMS—The Company will during the continuance 
of such disability waive payment of each premium as it thereafter becomes due, 
commencing with the first premium due after receipt of said due proof of disability. 

“(2) LIFE INCOME TO INSURED—Six months after the receipt of said 
due proof of disability the company will pay to the Insured, if then living and such 
disability still continues, the sum of Ten Dollars, and a like sum monthly thereafter 
during the life of the Insured and the continuance of such disability. 

“PRIVILEGES AND CONDITIONS—Benefits for Total Permanent Disabil- 
ity. The Company will grant the benefits for total permanent disability set forth 
on page one hereafter, only after one full year’s premium shall have been paid and 
before default in the payment of any subsequent premium hereof, if Insured, prior 
to obtaining the age of sixty years at nearest birthday and while this policy is in 
full force, shall furnish due proof to the Company at its Home Office that he has 
hecome totally and permanently disabled by bodily injury or disease, so that he is, 
and presumably will be permanently, continuously and wholly prevented thereby 
for life from performing any work for compensation, gain or profit, or from 
following any gainful occupation, and that such disability has then existed con- 
tinuously for not less than sixty days, no benefits for such Total Permaent Disability 
to accrue however prior to the submission of due proof, as above provided. 
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“Although the proof of total permanent disability may have been accepted by the 
Company as satisfactory, the Insured shall, at any time thereafter, and from time to 
time, but not oftener than once a year, on demand, furnish to the Company due proof 
of the continuance of such disability, and if the Insured shall fail to furnish such 
proof, or if it shall appear to the Company that the Insured is able to perform any 
work or follow any occupation whatever for compensation, gain or profit, no further 
premiums shall be waived and no further income shall be paid.” 

Mrs. Needham, wife of appellant and the beneficiary in the provision of the 
policy, insuring against the death of appellant, was not made a party to the suit, 
and the petition alleged that he (appellant) only sought a recovery for damages, 
based upon the breach by defendant of the disability provision, and that this suit 
was brought without in any wise affecting the rights of the wife to the death benefit 
payable to her. A plea in abatement was filed by appellee, on the ground that Mrs. 
Needham was a necessary party to the suit. This plea was overruled. The 
quarterly premiums on the policy were regularly paid up to and including April 
7, 1930, and the policy was in force at the time appellant- was injured. 

On April 29, 1930, appellant suffered severe personal injuries while engaged in 
the duties of his employment with the Texas Power & Light Company, which totally 
and permanently disabled him, within the provisions of the policy. The injuries 
were caused by a jack giving way that had raised the rear end of a heavy loaded 
truck and crushing appellant in the vicinity of his hips between the concrete pave- 
ment and the bottom of the truck. Appellant was at once taken to a hospital in the 
city of Dallas, where he was examined and treated, remaining at the hospital, 
except on a few short occasions, for a period of approximately one year. Dr. E. E. 
Thomasson was the attending physician and surgeon, and he described Needham’s 
condition, in response to questions, as follows: 

“* * * At the time he (appellant) came to the hospital he was suffering a 
rather severe shock, and gave a history of having been laying on his side on the 
pavement and one of these big trucks that they haul the material in had fallen on 
the opposite hip and crushed him to the street, almost, made quite a compression, 
and fractured his pelvis. It had just jammed one bone in on the other—the one 
sort of dove-tails in the other and fractured the cross bone in front, both the 
descending forward and the transverse forward, and fractured the wing of his 
pelvis and then the transverse process, that is, two little spurs that come out on the 
last lumbar vertebra. He also had, we catheterized him and found some blood in 
the bladder, so I made a diagnosis of the ruptured bladder as well, and under 
novocain, he was too sick to take an anesthetic, and under the novocain I opened 
up the abdomen in the front of the bladder and found quite a catarrhal congestion 
in the passage. All the left side and tissues about the bladder were all filled with 
blood and urine. I don’t think he had emptied his bladder for sometime and when 
this blow hit him, the urine all went into the issues. A drain was put in and we 
put him on what we term a Bradford frame. It is a frame with posts of metal 
on each side and covered with ducking so he can lay on it and be lifted up and 
down for his kidneys and bowels to be moved without handling. It immobilizes 
him. We readjusted the bones the best we could and put him in this frame and 
then he was kept quiet without turning or moving for I don’t know, something like 
a month or six weeks the wound drained—I don’t know for how long, but a long 
time. 

“Some little pieces of bone worked out and, I guess—I don’t know just how 
long he was in the hospital, but it was off and on for about a year. He was in that 
time for three or four months and then was out for a while and came back again 
and about a year later I had to open the bladder again and remove a piece of stone 
that had formed in the bladder, about the size, a pretty good large stone, and since 
that time he has had a paralysis of the bladder and urethra, that is, a tube running 
from the bladder to the outside; he has had absolutely no control of the urine and 
he has had no elimination, camplete paralysis in that * * *.” 

Due claim was made by appellant under the provisions of the policy for the $10 
monthly remuneration for total and permanent disability. This claim was allowed 
by appellee, and payment was made to appellant at the rate of $10 per month for 
twenty-four months, when appellee refused to make further payments and notified 
appellant of this fact, and the further fact that the quarterly premiums would be 
charged. 
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When appellant received the notice that appellee would no longer continue the 
monthly payments for permanent and total disability, and no longer waive payment 
of premiums, he had several communications with C. L. Barbazon, in charge of 
appellee’s branch office in Dallas. In each of these communications he maintained 
that, because of his injuries, he was totally and permanently disabled from perform- 
ing any character of work, and wanted to know if there was anything further he 
could do to convince appellee of this fact. He was advised by Barbazon that he 
might get additional medical proof of his then condition. This appellant did and 
delivered such proof to the branch office in Dallas. This proof showed that the 
permanent and total disability still existed. This additional proof was sent by 
Barbazon to the home office at Galveston, and some days later, according to 
appellant’s testimony, the following conversation took place between Barbazon and 
appellant. “Well, in that part of the conversation I asked him if I should go 
before other doctors, or if he would suggest a doctor they wanted to examine me, 
and I told him I would be willing to submit to any examination or get proofs of any 
friends or neighbors that know me to show I was disabled, and if there was any- 
thing I could do I was willing to do it, and wanted to do it to show I was still as 
disabled as I have been the whole time before that, and he said they wouldn't 
accept any more proofs. That the policy was cancelled out or annulled and that 
further proof would be useless—would be just a waste of time.” Then again, 
appellant testified that Barbazon told him that the policy was canceled or annulled, 
and that they would not waive any more premium payments, and that appellant 
would have to pay premiums to keep in force the life feature of the policy. It is 
a reasonable inference that this information was conveyed to appellant on the 
authority of the home office. 

After appellant was informed that any further efforts on his part to establish, 
by any proof appellee would suggest or demand, his total and permanent disability, 
would be a “waste of time,” and that this clause of his policy was canceled, this suit 
was instituted. In his third amended petition, on which he went to trial, appellant’s 
allegations as to the unconditional repudiation and cancellation of the disability 
feature of his policy are full and complete. On the first trial of this case, the trial 
court sustained a general demurrer to the petition, and from such ruling appellant 
appealed to this court, and the case was transferred to the El Paso Court of Civil 
Appeals. It was there held that, as against the general demurrer, the petition 
stated a cause of action. A writ of error was applied for and dismissed by the 
Supreme Court, for want of jurisdiction. The opinion of the El Paso Court of 
Civil Appeals, reversing and remanding the case for a trial on its merits, is reported 
in 78 S.W.(2d) 1059, and is styled Needham v. American National Insurance Com- 
pany, to which reference is here made for a concise statement of the pleadings. 
This decision settles the issue as to whether a cause of action is alleged by appellant. 
Does appellee’s proof tend to sustain the allegations as to appellant’s then condition 
and future condition, at the time appellee cancelled the contract? In other words, 
did appellant sustain the case alleged by substantial evidence? If so, then this case 
must be reversed and remanded. 

As to appellant’s present and future condition, Dr. Thomasson, the attending 
physician, testified: “I don’t believe, in my opinion, he i is going to be any better, and 
he is going to have, continue to have, these sounds that we spoke of, off 
and on, from once to twice to three or four times a year as long as he lives. We 
have tried to dilate this urethra by passing sounds on him once a month and some 
every two weeks for a whole year at a time, but we are unable to keep it open and 
every so often it closes down on him and he has to go take another anesthetic and 
(we) pass sounds on him again, and this will continue, and he also accumulates a 
lot of pus, due to the fact he has retained urine that stayed in the bladder and 
decomposes and then is when he begins to have his pains and temperature and he 
has to go through and have it dilated again, and then it drains freely for a few 
weeks or months, and I think that will keep up the rest of his life. I don’t think 
that his paralysis will ever get any better. It has been five years and that is long 
enough for it to improve, if it will improve. Usually paralysis clears up in two 
years, if it is going to clear up at all.” 

Dr, Thomasson further testified; 


“Q. Doctor, from your own examination of the plaintiff and the injuries that 
you have observed personally, together with the conditions found for which you 
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have been treating the plaintiff, and the condition which you have found from the 
history of the case, and the condition portrayed by the X-ray pictures and examina- 
tion made of the plaintiff, and from your observation of the case, together with 
your experience and training as a physician and surgeon, are you able to state with 
a reasonable degree of certainty and accuracy in the ordinary course of nature 
whether or not the plaintiff will be wholly prevented by such injuries from per- 
forming any work for compensation, gain or profit or from following any gainful 
occupation? <A. In my opinion he will. 

“Q. Have those conditions, doctor, in your opinion, existed at all times since 
the inception of his disability? A. Yes, ‘sir.” 

In addition to the above, appellant testified as to his condition in more detail 
than that given by Dr. Thomasson, but to the same effect as to his condition, and 
also testified that since his injuries he had done no work, not even chores around 
the house; that he had done no work because he was unable to do so, and was unable 
to earn any money in any character of employment. In this testimony he was 
corroborated by his wife, in all material respects. This testimony raises the issue 
of appellant’s total and permanent disability 

Appellee, in its pleadings, denied the cancellation of the contract of insurance, 
also denied that it had repudiated or refused to adhere to the contract, and admitted 
its existence and validity, and that it was in full force and effect, but denied that 
appellant was then disabled within the purview of the contract, and for that reason 
it had refused, and still refuses, to pay any disability benefits for the claim of dis- 
ability, as alleged by appellant. Appellee affirmatively alleged that it did not, nor 
did any one by its authority, ever repudiate, deny the existence of, or otherwise 
commit any anticipatory breach of the contract sued upon. Appellee affirmatively 
pleaded that, if it should be determined by a court of competent jurisdiction that 
appellant was totally disabled and would presumably remain so, and that appellant 
was in such condition at the time appellee had declined to pay him any further dis- 
ability benefits, it would pay appellant the benefits with interest, and would continue 
to pay him so long as he was disabled, within the terms of the policy. 

[1] While appellee offered sufficient evidence to raise jury issues on the ques- 
tions raised by its pleadings, this being an appeal on peremptory instruction against 
appellant, we shall not review appellee’s evidence, for, under the disposition of the 
case against a plaintiff on peremptory instruction, appellant’s evidence must be 
taken as true, and every reasonable inference arising from such evidence must be 
indulged in favor of appellant, notwithstanding all such evidence may have been 
contradicted by substantial evidence offered by appellee, and a contrary reasonable 
inference could have been indulged. Bragg v. Houston Elec. Co. (Tex. Civ. App.) 
264 S. W. 245; First National Bank of Amarillo et al. v. Rush (Tex. Com. App.) 
210 S. W. 521: Gattis et al. v. Kirk et al. (Tex. Civ. App.) 12 S.W.(2d) 589; 3 
Tex. Jur. Sec. 741, page 105, and authorities therein cited; Shaffer v. Rhyne et al. 
(Tex. Civ. App.) 75 S.W.(2d) 133. 

Applying the rule above announced, governing this appeal, it must be considered 
as an established fact that: (a) Appellant received on April 29, 1930, personal 
injuries of such a serious nature as to totally and permanently disable him from 
performing any work for compensation, gain, or profit, or from following any 
gainful occupation; (b) that such total disability still existed at the time appellee 
refused further payment to appellant, existed at the time'of the trial, and will con- 
tinuously exist throughout appellant’s life; (c) that appellee canceled the indemnity 
feature of the insurance contract in so far as it could do so, and thereby, in positive 
terms, unconditionally abandoned the indemnity feature of said policy. The issues 
on this appeal must be discussed upon the assumption of the truth of these facts. 

What were the respective rights of appellee, the insurer, and appellant, the 
insured, when this insurance policy was executed? Appellee had the right to 
receive payment of the quarterly premiums at the time and in the manner specified 
in the policy. Also the right, if appellant should fail to make payment of any 
premium in due time, to declare the policy forfeited. Under the terms of the 
policy, appellee also had the right, after it had accepted as satisfactory appellant's 
initial proof of total and permanent disability for two years, to demand proof o 
appellant that his permanent and total disability still existed, and if it concluded in 
good faith that such disability had ceased to exist, to refuse further payment on 
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such policy, and on notice to appellant again to require the payment of quarterly 
premiums and to forfeit such policy if a premium was not paid. 

[2] Appellant had the right, under the terms of the policy, to receive from 
appellee the stipulated monthly payment as long as his alleged disability should 
exist; also, to have the policy kept alive during the continuance of such disability 
without the payment of any quarterly premiums. These are contractual rights 
which cannot be arbitrarily taken from. appellant by appellee. 

At the inception of the discussion of the law of this case, we are met with the 
proposition by appellee that, in a suit for damages, because of the anticipatory 
breach of a contract by one parfy, it must clearly appear that the entire contract 
has been breached, and if it only appears that there is a partial breach of the 
contract, no such suit will lie; that in the instant case, there is no claim by 
appellant that the life feature of the contract was in any way breached, as clearly 
appears from appellant’s petition, hence the suit for damages on the alleged antici- 
patory breach must fall. This calls for a determination as to what is the entire 
contract which is the basis of this suit. It is true that the policy of insurance 
issued to appellant contains two distinct features—one insuring the life of appellant, 
naming appellant’s wife as the sole beneficiary of that feature of the contract; 
another (clearly a separate and distinct right) calls for payment to appellant as the 
sole beneficiary in a stipulated amount, if he should suffer during the lifetime of 
the contract total disability, under the terms of the policy. These two features are 
as separate and distinct from each other as would be the case if they were secured 
by separate contracts; that is, one policy for life insurance, naming the wife as 
beneficiary, and another policy for accident insurance, naming appellant as the 
beneficiary. Certainly, there can be no contention, if appellant had secured the 
identical rights given in this policy by two separate policies, that there must be a 
complete abandonment of both policies before the instant suit can be maintained. 

[3] As applied to this case, we construe the expression used in a number of 
decisions, to the effect that before a suit would lie for anticipatory breach it must 
be shown there exists a breach of the entire contract of insurance by the insurer, to 
apply only to the feature of the contract that is under investigation, where such 
feature is complete within itself and is not so related to another feature of the 
contract as that both rights must stand or fall together. To illustrate: If in the 
instant case appellee had refused to make the monthly payment, on the ground that 
appellant was not totally disabled, then there would not be a breach of the entire 
contract under inquiry, nor a repudiation of it; for appellee has not denied entire 
liability under the indemnity feature of the contract, or any future payments on 
account of future total disability, and such would be but a partial breach of the 
disability feature of the contract; appellant would be left free to maintain his 
suit on an existing contract on the claim that appellee was mistaken in its claim that 
he was not totally disabled. It leaves the contract in force as to any future 
claims under the disability feature, and hence there would not be a breach of the 
entire contract. Such, however, is not this case. Under the evidence of appellant, 
which must be accepted as true on this appeal, the disability feature of the contract 
had no existence because appellee has canceled it and deleted such feature from the 
insurance contract. This is a repudiation of the entire disability contract. 

[4] This same contention was necessarily before the court in the former suit, 
and a general demurrer was sustained by the trial court, and reversed and remanded 
on appeal, by the El Paso Court of Civil Appeals. If the El Paso Court had held 
to the doctrine, as claimed by appellee, that there would have to be a clear repudia- 
tion of both the indemnity feature of the contract and of the life feature, before a 
cause of action would lie for an anticipatory breach, then the trial court necessarily 
did not err in sustaining the general demurrer and that decision would necessarily 
have been different. Needham v. American National Ins. Co., supra. This conten- 
tion is overruled. 

15] Likewise, and for the same reasons, we overrule the contention that 
appellant’s wife, the beneficiary in the life feature of the contract, is a necessary 
party. 

_ As we have seen, the indemnity contract for monthly payments was uncondi- 
tionally repudiated by appellee, for the cancellation of this contract is an uncondi- 
tional repudiation of same, evidenced in the strongest possible manner. Appellant 
accepted such renunciation and seeks by this suit to recover damages for the 
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anticipatory breach of all future monthly payments under the policy. This he had 
the right to do. Kilgore v. Northwest Texas Baptist Educational Ass’n, 90 Tex. 
139, 37 S. W. 598; Moore v. Jenkins, 109 Tex. 461, 211 S. W. 975; Pollack y, 
Pollack (Tex. Com. App.) 46 S.W.(2d) 292; Needham v. American National 
Ins, Co. (Tex. Cix. App.) 78 S.W.(2d) 1059; Sanders v. Universal Life & Ace, 
Ins. Co. (Tex. Civ. App.) 74 S.W.(2d) 301; American Bankers’ Ins. Co. v. Moore 
(Tex. Civ. App.) 73 S.W.(2d) 620. There are other jurisdictions which deny a 
suit for anticipatory breach of an insurance policy, but we feel constrained to 
follow the Texas authorities. 

[6, 7] Appellant pleads his measure of damages to be a sum representing the 
aggregate of the present value of his future monthly payments during his life 
expectancy, as shown by an accredited mortality table, and submitted proof of such 
expectancy. Is this the correct measure of damages? It can be said, as a matter 
of law, that appellant, since his injuries, is not an insurable subject, for the same 
character of indemnity insurance, issued to him by appellee in 1924, and hence by 
the wrongful act of appellee in canceling his indemnity insurance, he is deprived 
throughout his life of such protection. It is elementary that appellant is entitled 
to be fully compensated in damages for the wrong suffered by the cancellation of 
this insurance. What is that wrong? It is that appelle had contracted to pay him 
$10 per month during the entire period of his remaining life if he should suffer 
total and permanent disability, and of which he is deprived by appellee’s wrongful 
act. The only measure of damages commensurate with his loss, occasioned by the 
repudiation of this insurance contract, is the present worth of his contract monthly 
payments during the remainder of his life. We therefore hold that the measure 
of damages pleaded is proper. 

[8] We have examined all other assignments of error and have reached the 
conclusion that none of them present reversible error. In our opinion, appellant 
stated a- cause of action in his petition and sustained same by sufficient evidence to 
require a submission to the jury of the various contested issues. 

It necessarily follows that, in our opinion, this cause should be reversed and 
remanded, and it is so ordered. 

Reversed and remanded. 


7ETNA LIFE INS. CO. v. TIPPS. No. 3398. 
Court of Civil Appeals of Texas. El] Paso. Oct. 29, 1936. 
Rehearing Denied Nov. 25, 1936. 

98 Southwestern Reporter (2d) 375. 


1. AGENCY. 

_ In action for disability benefits of group policy, evidence that man representing 
himself as agent of insurer denied liability on policy held admissible after showing 
that person denying liability had in his possession letter which insured had written 
to insurer, since such showing was sufficient to establish agency. 

(For other cases, see Insurance, Dec. Dig. § 76.) 
3. PROOF OF DISABILITY. 

_ Letter, written by attorney for insured under group policy providing for dis- 
ability benefits, advising insurer of date of injury to insured, that injury had resulted 
in total permanent disability, and had continued for period of more than two years, 
held sufficient proof of disability, in absence of definition of term “due proof” 
required by policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 
4. DEFINITION. 

Words “furnish,” “due,” and “proof,” used in group policy, will be given ordin- 
ary meaning in absence of meaning given in policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
5. PROOF OF LOSS. 


Ordinarily fact that insurer, with notice of loss, remains inert and fails to 
demand that insured comply with stipulations as to proofs of loss, does not 
constitute waiver thereof, unless coupled with other acts calculated to lead insured 
to believe that proofs need not be furnished. 


(For other cases, see Insurance, Dec. Dig. § 558[5].) 
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6. FORFEITURE. 

Ordinarily courts will not declare forfeiture of policy for failure to make 
formal proof of loss, where no provision for forfeiture is contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

7. DELAY. 

Delay in furnishing proof of loss does not constitute defense if insurer received 
notice in time to investigate and is not prejudiced by delay. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

8. WAIVER. 

Requirement of formal proof of loss in group policy containing provisions for 
disability benefits held waived by silence of insurer after receipt of notice of 
insured’s disability notwithstanding that notice of disability was not furnished until 
more than two years after time when policy provided that proof should be made 
in absence of provision of policy for forfeiture for failure to make formal proof 
of loss, or of suggestion that insurer was denied chance to investigate, or was 
prejudiced by delay. 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 

9 ABATEMENT. 

Failure to furnish proofs of loss does not bar recovery on policy, but gives 
right to insist on such proof before suit is brought that abates suit. 

(For other cases, see Insurance, Dec. Dig. §§ 539[5], 612[2].) 

10. ABATEMENT. 

Question whether suit on policy is abated by failure of insured to present proof 
of loss must be presented and decided by court before trial on merits or is waived. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

12. ATTORNEY’S FEES. 

In action for disability benefits of group policy, permitting jury’s allowance of 
attorney fees to insured in amount of $500 to stand held not abuse of discretion. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Dallas County; Towne Young, Judge. 

Action by Raymond Tipps against the Aétna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 


\ firmed. 


Harry P. Lawther and Lawther & Cramer, all of Dallas, for appellant. 

White & Yarborough, of Dallas, for appellee. 

PeLpHREY, Chief Justice. 

The Oak Cliff Pharmacy of Dallas, Tex., in September, 1925, took out an 
insurance policy for its employees under the “Group Plan” with appellant. Among 
these employees was appellee, who had worked for them many years. The policy 
contained a provision that: 

“If total disability of the insured begin after the date of this policy and 
before age sixty, and if due proof be furnished the Company after such disability 
has existed for a period of six months and if such disability presumably will during 
lifetime prevent the insured from pursuing any occupation for wages or profit, 
a * the insured shall be deemed to be totally disabled within the meaning of 
this policy. 

“Upon surrender of this policy and upon receipt at the Home Office of the 
Company, during the continuance of this policy, of due proof of such total and 
permanent disability, the Company will waive further payment of premiums for 
the —r and will pay to the insured, in lieu of all other benefits, the sum then 
insured.” 

_ On July 1, 1932, appellee was injured, and on February 18, 1935, filed this suit 
in the district court of Dallas county, seeking to recover the face of the policy, 
$500 attorney’s fee, and 12 per cent. penalty. 

On June 26th following he filed an amended petition in which the policy was 
- a. and more specifically alleging the facts showing him to be permanently 
Isabled. 

Appellant answered by general demurrer; a general denial; specially denied 
that appellee was totally and permanently disabled; specially denied that appellee 
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had furnished proof that his disability had existed for a period of six months as 
provided in the policy; specially denied that appellee had surrendered the policy 
as required by the policy; and specially alleged that the policy had lapsed for 
nonpayment of premiums. 

In response to special issues the jury found; (1) That appellant had issued the 
policy sued on to appellee; (2) that the Oak Cliff Pharmacy had paid appel- 
lant the premiums on the policy until January, 1935; (3) that appellee became 
totally disabled after the date of the policy issued to, him; (4) that such disability 
presumably would prevent appellee from pursuing any occupation for wages or profit 
during his lifetime; (5) that appellee, through his attorney, had made demand 
upon: appellant for blank forms upon which to furnish proof of disability; (6) 
that appellant failed to furnish such forms; (7) that at the time of such demand, 
appellee had been disabled for a period of more than six months; (8) that appellant 
denied liability to appellee under the policy; (9) that such denial was more 
than thirty days prior to the filing of the original petition; (10) that $500 was 
a reasonable attorney fee; and (11) that appellee was forty-six years of age. 

From a judgment in favor of appellee based upon these findings, this appeal 
has been perfected. 

Opinion. 

Appellant seeks a reversal of the judgment because the court permitted appellee 
to testify that during the fall of 1932 he wrote to appellant at its home office and 
that a man representing himself as an agent of appellant came to see him in Oak 
Cliff and after showing him the letter he had written appellant told him that appel- 
lant would pay him nothing; because the trial court, after permitting the introduc- 
tion of such testimony, refused to permit appellant to withdraw its announcement of 
ready and continue the case on the ground that appellant had been surprised by such 
testimony; because appellee had introduced no evidence that he had made due 
proof of his permanent disability and that same had existed for a period of six 
months; because the court improperly submitted the issue as to a denial of liability 
of appellant; because the finding of the jury in answer to such issue was not war- 
ranted by the credible evidence; because several issues as to uncontroverted facts 
were submitted; and because the finding on the question of attorney fees was 
contrary to the undisputed facts. 

The only exception taken to appellee’s testimony about the writing of the letter 
and the visit from the purported agent was that it had not been shown that the 
man was connected with appellant. The fact that the purported agent had denied 
liability for appellant was brought out on cross-examiation and not objected to. 

[1] Appellee’s testimony shows,that he wrote a letter to appellant at its home 
office, and that a short while later a man with that letter in his possession came to 
his home, and after telling him that he represented appellant, denied liability on 
the policy for appellant. 

These circumstances are certainly sufficient to establish the agency of the man, 
and therefore the admission of the evidence furnishes no basis for a reversal of 
the judgment. 

[2] Counsel for appellant was permitted to testify that he had received a photo- 
static copy of the entire file relative to appellee’s claim and that it contained no 
such letter as that claimed to have been written by appellee in the fall of 1932. 

The evidence, while it may be in a measure hearsay, certainly brought out all 
the facts relative to the purported letter which appellant could have developed if it 
had heen granted a continuance. We find no error in the court’s action in refusing 
the continuance under the facts before us, 

Appellant, at the conclusion of the evidence, requested the trial court instruct 
the jury to return a verdict in its favor on the ground that appellee had never 
made due proof of his disability, and makes the court’s refusal the basis for 
one of its assignments of error. 


It is undisputed that appellee’s attorney wrote appellant two letters, one on 
October 26, 1934, and another on December 26, 1934, advising it that appellee had 
been injured on July 1, 1932, and that such injuries had resulted in total permanent 
disability. 

Appellee, in his amended petition, alleged that he had furnished due proof of his 
disability in compliance with the terms of the policy and, in addition, that his 
attorneys had written the letter of October 26th; that appellant had received it and 
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had refused to either answer it or furnish the requested forms for proof of dis- 
ability; and that by so doing had waived the right to demand further proofs. 

[3] Appellee here counters with the contention that the letter of October 26th, 
in the absence of a definition of the term “due proof” in the policy, was sufficient 
proof, and especially where appellant remained silent after a request for forms, 
and that appellant’s action in remaining silent after receiving the two letters sup- 
ported the finding of the jury that appellant had denied liability under the policy 
and thereby waived the furnishing of further proofs of disability. 

With both contentions we agree. The letter of October 26th advised appellant 
of the date of appellee’s injury; that such injury had resulted in total perma- 
nent disability, and revealed the fact that such disability had continued for a period 
of more than two years, which would certainly indicate that it presumably would 
during appellee’s lifetime prevent him from pursuing any occupation for wages or 
yroht 
, [4] This conclusion has not been reached without difficulty, but as said by Wal- 
thall, J., in American National. Insurance Co, v. Callahan (Tex. Civ. App.) 51 S.W. 
(2d) 1083, 1086: “In the absence of a meaning given the words, ‘furnish,’ ‘due’ 
and ‘proof,’ the words are given their usual meaning in ordinary language.” 

[5] Ordinarily the fact that an insuer, even with notice of loss, remains inert 
and fails to demand that insured comply with stipulations as to proofs of loss, 
does not constitute a waiver thereof, unless coupled with other acts calculated to 
lead insured to believe that proofs need not be furnished. 33 C. J. § 684, p. 26. 

[6] In the case at bar, appellee, in his letter requesting blanks, notified appel- 
lant that upon failure to receive such blanks he would presume that the proofs 
furnished in the letter were sufficient. A question arises as to whether a denial 
of liability almost two years after the expiration of the six months of disability 
would constitute a waiver, or whether such delay constitutes a forfeiture of 
appellee’s rights under the policy. Ordinarily courts will not declare a forfeiture 
for failure to make formal proof of loss where no provision for forfeiture is con- 
tained in the policy. Continental Ins. Co. v. Nabors (Tex. Civ. App.) 6 S.W.(2d) 
151 (writ refused). ‘ 

|7-10] There is no such provision in the policy here involved. It has also been 
held that delay does not constitute a defense if the insurer received notice in time 
to investigate and is not prejudiced by the delay. Maryland Casualty Co. v. W. C. 
Robertson & Co. (Tex. Civ. App.) 194 S. W. 1140. There is no suggestion here 
that appellant was denied its chance to investigate and, in fact, the increased delay 
and continued disability would increase the chances of a recovery by appellee and 
thereby relieve appellant of any liability. Appellee’s condition might have been such 
at the expiration of the six months’ period that it could have been reasonably pre- 
sumed that his disability would continue for life, while there might have been such 
a change in his condition between that time and nineteen months later that such 
presumption could not be indulged. Further, it has been said that in the absence 
of a provision for forfeiture, failure to furnish proofs of loss was not a defense 
to har recovery, but a right given to insist upon such proof before suit is brought 
that abates the suit, and one that must be presented and decided prior to the trial 
on the merits or it will be waived. Westchester Fire Ins. Co. v. Dixon (Tex. Civ. 
App.) 7 S.W.(2d) 963. No plea in abatement was filed here by appellant. 

111] While the submission of undisputed issues is error, such action will not 
justify a reversal of the judgment unless the jury is confused thereby. No such 
result is shown here, and the assignments raising the question are overruled. 

[12] The trial court in his discretion permitted the finding of the jury on the 
question of attorney fees to stand, and we cannot say that such discretion was. 
abused in the sum allowed. 

The judgment of the trial court is in all things affirmed. 


HADDAD v. JOHN HANCOCK MUT. LIFE INS. CO. No. 8438. 
Supreme Court of Appeals of West Virgina. Oct. 13, 1936. 
188 Southeastern Reporter 131. 
1. PROOF OF DISABILITY. 
Under life policy providing for benefits if due proof is presented that insured 
has become totally and permanently disabled, or has been totally disabled and has 
been thereby prevented from engaging in occupation or employment for 90 days. 
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insured held not precluded from recovering disability benefits where he had 
returned to active management of business before institution of action. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
2. CONSTRUCTION, 

Language used in particular clause of-insurance policy will be given its ordinary 
and usual meaning when such meaning is consistent with policy as a whole. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


Syllabus by the Court. . 

The language used in a particular clause of an insurance policy will be given its 
usual and ordinary meaning when the same is consistent with the policy as a whole. 

Error to Circuit Court, Boone County. 

Action by Nathan Haddad against the John Hancock Mutual Life Insurance 
Company. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Brown, Jackson & Knight, of Charleston, for plaintiff in error. 

H. W. B. Mullins and Leftwich & Shaffer, all of Madison, for defendant in 
error. 

Woops, Judge. 

This is an action to recover disability benefits under a supplementary contract, 
issued as part of and attached to a life policy. The circuit court, hearing the case 
in lieu of a jury upon an agreed statement, entered judgment for the plaintiff; 
and from that judgment the defendant brings error. 

The pertinent portions of the supplementary contract provides: 

“If, * * * during the continuance of the policy in full force, due proof shall be 
presented during the lifetime of the Insured that prior to the anniversary of the 
policy nearest his sixty-fifth birthday the Insured: 

“A. Has become totally and permanently disabled either physically or mentally 
so as to be continuously and wholly prevented for life, from engaging in any occu- 
pation or employment for wage or profit, or 

“B. In the absence of conclusive proof of permanency of disability, if due proof 
as aforesaid, shall be presented that the insured has been totally disabled by bodily 
injuries or disease, and has been thereby prevented from engaging in any occupa- 
tion or employment for wage or profit for a period of not less than ninety con- 
secutive days the company will grant” the stipulated monthly benefits “from the 
commencement of the disability and throughout its continuance.” 

It was agreed that the plaintiff, a merchant, had been “totally and wholly 
incapacitated from attending to said business or following any occupation for gain’ 
during the period June’ 28, 1934, to October 15, 1934, and that since the last-mentioned 
date he has been engaged in active management of his business. 

{1, 2] The insurance company challenges the plaintiff’s right to recover 
under the policy, inasmuch as the agreed statement shows that the latter had 
returned to active management of his business prior to the institution of his 
action. This position is based on the theory that clause “A” tells the insured 
what he will be paid, and clause “B,” how he may prove his condition, i. e., that 
under clause “B” he is relieved of offering “conclusive” proof and is permitted 
to rely upon “due” proof, but that the latter cannot prevail in the face of “con- 
clusive” proof to the contrary, citing, among others, the cases of Triplett v. 
Equitable Life Assur. Soc. (W. Va.) 186 S. E. 124; Stanley v. John Hancock 
Mut. Life Ins. Co., 156 Misc. 460, 281 N. Y. S. 871. In other words it is argued, 
that the purpose of clause “B” is in substance analogous to the provision in the 
“total and permanent” disability clause in the Triplett Case, that “total disability 
shall be presumed to be permanent when it is present and has existed continu- 
ously for not less than three months,” which the court held was intended to carry 
the benefits of the policy to the insured only when doubt exists at the end of the 
three months’ period as to whether the disability is permanent. 

Clauses “A” “B,” as we read them, constitute separate and distinct pro- 
visions. Upon due proof of total and permanent disability “for a period of, not 
less than ninety consecutive days,” under the second, the assured becomes entitled 
to the stipulated monthly benefits “from the commencement of disability and 
throughout its continuance.” Obviously, clause “B,” when construed according to 
the plain meaning of the terms employed, does not require proof tending to 
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show permanency at the time of presenting the claim, as is indicated in Stanley’ 
y. John Hancock Mutual Life Ins. Co., supra. Such construction is strained, in 
view of the language employed. “Contracts of life insurance, as other contracts, 
will be construed according to the plain meaning of the terms employed by the 
parties.” Iannarelli v. Kansas City Life Ins. Co., 114 W. Va. 88, 171 S. E. 748. 

Perceiving no error in the finding of the circuit court, we affirm the judg- 
ment. 

Affirmed. 


DICKERSON v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 8437. 
Supreme Court of Appeals of West Virginia. Nov. 10, 1936. 
188 Southeastern Reporter 378. 
1. MISREPRESENTATION. 
Ordinarily, insurance policy will be forfeited for false response of insured to 
insurer's request for information relative to specific disease of applicant. 


(For other cases, see Insurance, Dec. Dig. § 291[4].) 


2. INFLUENZA. 

Insured held not entitled to recover disability benefits under life policy provid- 
ing that falsity of answers in application would bar recovery if made with intent 
to deceive or, if falsity materially affected risk, where, in answer to question 
whether insured had been treated for certain diseases, including influenza, insured 
admitted treatment only for pneumonia 12 years prior thereto when in fact he 
had recently suffered attack of influenza. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Syllabus by the Court. 

1. Where an insurer requests information relative to a specific disease of an 
iow for insurance, and the response is untrue, the policy will ordinarily be 
torteited. 

2. Query: Does an applicant for insurance accept at his peril the opinion of 
the insurer’s medical examiner of what ailments, and consultations thereon, should 
be reported to the insurer? 

Appeal from Circuit Court, Mingo County. 

Action by Harry Lee Dickerson against the Pacific Mutual Life Insurance Com. 
pany of California. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Hogg & Crawford, of Williamson, for plaintiff in error. 

Goodykoontz & Slaven, of Williamson, for defendant in error. 

HatTcuHer, President. 

The plaintiff, suffering from a chronic heart ailment, brought this proceeding 

to recover disability benefits on an insurance policy. The defendant, contending 
that the policy was void ab initio tendered back the premiums paid. The circuit 
court held that recovery was barred because of falsity in certain health answers 
to printed questions in plaintiff’s signed application for the policy. 
___ The application inquired whether plaintiff had been treated for certain diseases, 
including influenza. His answer admitted treatment only for pneumonia (twelve 
years before), when, in fact, he had recently suffered an attack of influenza. 
The application further inquired: “What injuries or illnesses, or treatments by or 
consultations with physicians or practitioners, have you had during last seven 
years? Give particulars and illness, injury, consultation or treatment.” The answer 
recorded only one illness, appendicitis, and only one physician, when, in fact, 
within a few months before making his application, the plaintiff had consulted 
three physicians, to whom he complained of feeling badly, nervousness, pain in left 
shoulder, and pain in region of the heart. The plaintiff informed the examining 
physician of those consultations. The three consultant physicians had found nothing 
materially wrong with plaintiff, and their findings were also imparted to the 
examiner. He examined plaintiff twice and found nothing wrong with him. In 
consideration of all of which, the examiner concluded that plaintiff’s consultations 
with the several physicians were of no import and need not be mentioned on the 
application. The examiner so advised the plaintiff and, with the latter’s knowl- 
edge, omitted reference to the consultations. 

The application was made a component part of the insurance contract and 
contained the following question to which plaintiff affirmatively assented: “Do you 
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agree that the falsity of any answer in this application for insurance or any 
answer made to the Company’s Medical Examiner in continuance of this applica- 
tion for insurance shall bar the right to recover thereunder if such answer is made 
with intent to deceive or materially affects either the acceptance of the risk or 
the hazard assumed by the Company; and do you further agree that the Company 
shall not be charged with knowledge on the part of any agent, medical examiner 
or other representative of information called for by any question contained in this 
application, unless made a part hereof or endorsed hereon?” 

This covenant is practically the same as that in Shamblen v. Woodmen, 105 
W. Va. 252, 142 S. E. 447, wherein we enforced the covenant, holding that the 
insurer was not estopped to contest the poli¢y because of information furnished 
its agent by the applicant but not contained in the application. To avoid that 
construction, the plaintiff herein proposes that, “where an honest insured makes 
full disclosure to insurer’s medical examiner, who dictates and inserts improper 
answers in his report to the insurer, such limitation on the agent’s authority should 
not be enforced to the extent of charging the insured with such mistakes of the 
insurer’s own medical examiner.” 

Honesty of the insured, alone, would hardly mend a broken covenant. How- 
ever, there must be a line in the list of an applicant’s ailments beyond which they 
are trivial and are not expected to be reported by the insurer. The vital question 
in such case would be, Does the applicant accept at his peril the examiner’s 
opinion of where the line should be drawn? Since that question is not briefed 
specifically by defendant and, since its determination is not necessary to a decision 
of this case, the question is not decided. 

{1, 2] The rule is established in this jurisdiction that, where an insurer requests 
information relative to a specific disease of an applicant for insurance, and the 
response is untrue, the policy will ordinarily be forfeited. Harris v. Ins. Co., 86 W. 
Va. 638, 104 S. E. 121; Woody v. Ins. Co., 105 W. Va. 215, 141 S. E. 880; Stockton 
v. Ins. Co.,-105 W. Va. 240, 141 S. E. 878: Shamblen v. Woodmen, supra; Saltesz 
v. Woodmen, 110 W. Va. 513, 159 S. E. 513; Leadman v. Ins. Co., 112 W. Va. 
53, 163 S. E. 716; Bender v. Metropolitan Life Ins. Co. (W. Va.) 185 S. E. 907. 
The plaintiff does not claim to have mentioned the attack of influenza to the 
examiner. Plaintiff's brief makes no attempt to palliate that omission. Conse- 
quently, the judgment is affirmed. 

Affirmed. 
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TURNER v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 25775. 
Court of Appeals of Georgia, Division No. 2. Oct. 28, 1936. 
188 Southeastern Reporter 269. 
1. PROOF OF DISABILITY. 

Where disability policy provides for waiver of premium payments upon furnish- 
ing of proof of total disability, furnishing of such proof is condition precedent to 
waiver by insurer of payment of required premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2, WAIVER OF PREMIUM. 

Under disability policy providing for waiver of premium payments on furnish- 
ing of proof of total disability failure of insured to pay premiums or furnish total 
disability proof until more than seven years after first default caused policy to 
lapse, notwithstanding that total disability began while policy was in force 
before lapse of grace period following first default and continued thereafter. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error from City Court of La Grange; W. T. Tuggle, Judge. 

Suit by M. P. Turner against the Life & Casualty Insurance Company of 
Tennessee. To review a judgment for defendant, plaintiff brings error. 

Affirmed. 

Duke Davis, of La Grange, for plaintiff in error. 

Wyatt & Morgan, of La Grange, for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

{1, 2] Where a disability insurance policy provides that “at any time * * * 
before default in the payment of any * * * premium, * * * if the insured shall 
furnish proof satisfactory to the company that he has become wholly and per- 
manently disabled by bodily injury or by disease * * * and that such disability 
has existed not less than sixty days, * * * the company will, by endorsement 
hereon and subject to the conditions herein recited, on each anniversary of such 
due date of premium, waive payment of the premium for the ensuing insurance 
year,” and that “subject to the conditions herein stated, these provisions in the 
policy constitute a condition precedent to a waiver by the company of payment 
of the required premiums and to its liability on the policy. Accordingly, where 
the insured failed to pay premium installments at the times required by the 
policy or within the specified grace period of thirty days thereafter, the failure 
either to pay such premiums or to furnish to the company, until more than seven 
years after the first default, any total disability proof, with the consequent failure 
by the company to make the required endorsement of any premium waiver on the 
policy, caused the policy to lapse, and defeated any right of action by the insured on 
the policy, even though his total disability began while the policy was still in force, 
before the lapse of the grace period following the first delinquency of premium, 
and even though such disability continued thereafter. Dean v. Northwestern Mutual 
Life Ins. Co., 175 Ga. 321, 165 S. E. 235, affirming the decision in 43 Ga. App. 67, 
157 S. E. 878, and followed by Smith v. Travelers’ Ins. Co., 177 Ga. 589, 171 S. E. 
121. The decisions in A&tna Life Ins. Co. v. Palmer, 159 Ga. 371, 125 S. E. 829, 
and Life Ins. Co. of Virginia v. Williams, 48 Ga. App. 10, 172 S. E. 101, are dis- 
tinguishable by the entirely different provisions in their policies and by their facts. 
The question here is not one as to the mere time or waiver of the proof of total 
disability, but as to the continuing validity of the policy under its condition. There- 
fore the court did not err in sustaining the general demurrer to the amended petition. 

Judgment affirmed. 

Stephens and Sutton JJ., concur. 

COMMERCIAL CASUALTY INS. CO. v. CAMPBELL. No. 25806. 

Court of Appeals of Georgia, Division No. 2. Nov. 16, 1936. 
188 Southeastern Reporter 362. 
1. CUSTOM. 


Insurer, by acceptance of payment of monthly premiums about 3 weeks after 
their due date for more than 30 consecutive months, waived provision of health 
and accident policy that acceptance of past-due premiums should not constitute 
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waiver, and could not escape liability on policy on ground that policy lapsed because 
of failure to pay premium on due date, where premium for month during which 
insured was injured was tendered at about usual time of month under custom 
between parties (Code 1933, § 20-116). 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 
3. BAD FAITH. ; 

_Allegation of special facts indicating bad faith in refusal to pay health and 
accident policy is unnecessary to show right to recover damages and attorney's 
fees, since such liability depends on whole complexion of case as shown to jury. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Syllabus by the Court. 

Where a policy of insurance against accident and illness, provided that no agent 
could change the policy or waive any of its provisions, that no change in the policy 
should be valid unless by approval of an executive officer indorsed on the policy, 
that the company might cancel the policy at any time by written notice and by 
return of the unearned premium to the insured, that, if default was made in the 
payment of the agreed premium, the subsequent acceptance of a premium should 
reinstate the policy, but only to cover accidental injury thereafter sustained and 
such sickness as might begin more than 10 days after the date of such acceptance, 
that, if on any date to which insurance had been paid the policy had not been 
renewed, the insurance should cease without notice, and the policy should lapse, 
and that the acceptance by the company of payment for insurance for a subse- 
quent period should not constitute a waiver of such lapse or a renewal of the 
insurance for the lapsed period, and the payment of a past due premium should 
not carry the insurance beyond the first day of the next month, and where the com- 
pany, without exception or objection accepted payment of the monthly premium 
for more than 30 consecutive months on days which were between 15 and 26 
days after the due date of the premium, this conduct by the company is to bd 
construed as a waiver of the strict terms of the contract touching delinquency in 
paying premiums, rather than as a monthly annihilation and revival of the policy. 
A petition which alleged the foregoing facts, and also that the accident occurred 
on a day when no premium was overdue under the custom between the parties, set 
out a cause of action, and was good against demurrer on the ground that the 
policy had lapsed because the premium had not been paid on the first day of 
the month in which the accident occurred, which was the day for payment stipulated 
in the policy. 

Error from Municipal Court of Atlanta; T. O. Hathcock, Judge. 

Action by Fredia Campbell against the Commercial Casualty Insurance Com- 
pany. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Bryan, Middlebrooks & Carter and John A. Dunaway, all of Atlanta, for 
plaintiff in error. 

King & Partridge, of Atlanta, for defendant’in error. 

STEPHENS, Judge. 

Fredia Campbell, as beneficiary,“sued Commercial Casualty Insurance Company 
on a policy of insurance, copy being attached to the petition, which insured her 
husband against accident and disability resulting from illness, in consideration of 
a monthly premium, with the following provisions: “(a) No agent has authority 
to change this policy or to waive any of its provisions. No change in this policy 
shall be valid unless approved by an executive officer of the company and such 
approval be endorsed hereon. (b) If default be made in the payment of the agreed 
premium for this policy, the subsequent acceptance of a premium by the company 
or by any of its duly authorized agents, shall reinstate the policy, but only to cover 
accidental injury thereafter sustained and such sickness as may begin more than 
ten days after the date of such acceptance. (c) The company may cancel this 
policy at any time by written notice delivered to the insured or mailed to his last 
address as shown by the records of the company, together with cash or the com- 
pany’s check for the unearned portion of the premium actually paid by the Insured, 
and such cancellation shall be without prejudice to any claim originating prior 
thereto. (d) This policy may be renewed subject to all of its provisions, with 
the consent of the company, by the payment of the premium in advance. If on 
any date to which insurance has been paid the policy has not been renewed, insur- 
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ance shall cease without notice and the policy shall lapse, and neither the sending 
to the insured by the company or by any person of a lapse notice or a notice of a 
subsequent premium due, nor the acceptance by the company of payment for 
insurance for a subsequent period, shall constitute a waiver of such lapse or a 
renewal of the insurance for the lapsed period. The payment of a past due 
premium shall not carry the insurance beyond the first day of the next month. 
The sending of lapse or other notices is a courtesy, not a requirement.” 

The petition further alleged, as stated in the brief for the plaintiff in error, 
“that thé insured, Carlos W. Campbell, paid a monthly premium on said policy 
up to and including May, 1935, and that the insurance company accepted and retained 
each of said premiums; that each of said monthly premiums was paid later than 
the first day of each month and usually between the 15th and 26th days of the 
month for which the premium was paid; that the practice of accepting premiums 
after the first day of each month for such month constituted a waiver by the 
company of the requirements in the policy that the premium should be paid on 
the first day of each month in advance; that, relying upon the course of dealing 
between the company and himself, the said Carlos W. Campbell did at sometime 
between the 10th and 20th of June, 1935, tender to the defendant the sum of three 
and 65/100 ($3.65) dollars as premium for the month of June, 1935, and the com- 
pany declined to accept the same; that the tender of the premium was a continu- 
ing tender and the refusal of the company to accept it kept the policy in force 
for the month of June, 1935, up until the first day of July, 1935; that on or about 
the 14th day of June, 1935, the insured, Carlos W. Campbell, suffered an acci- 
dental injury, from which he died on July 3, 1935”; and that the defendant refused 
to pay the amount due under the policy, which refusal was in bad faith, wherefore 
the plaintiff was damaged in a sum equal to one-fourth of the amount due, and was 
entitled to recover reasonable attorney’s fees. 

The parts of the petition above recited were attacked by special demurrer, con- 
tending that they were immaterial, irrelevant, and a conclusion of the pleader, not 
borne out by the facts alleged; that the alleged waiver was in conflict with the 
provisions of the policy above set out: that the tender of the premium which was 
declined by the company would not, in view of the fact that the policy is a term 
policy, cancellable at the will of either party, entitle the plaintiff to have the policy 
declared in force for an additional month beyond the period for which the premium 
had actually been paid. A general demurrer also was filed. The demurrers were 
overruled, and the defendant excepted. 

[1] The main and controlling point urged for the plaintiff in error is that the 
practice of the defendant in receiving premiums after their due date is referable 
to and consistent with the particular provisions of this policy, and especially the 
provision that the acceptance of a past-due premium should reinstate the policy, 
“but only to cover accidental injury thereafter sustained and such sickness as may 
begin more than ten days after the date of such acceptance.” If this contention 
were sustained, the result would be that the company might allow payment of the 
premium on the next to last day of each month, in which case the insurance would 
be in force during only 36 days in 3 years, although the company would have the 
right to collect, and would collect, the full amount of premiums for 1,095 days. 
In the actual case before the court, assuming that the average day on which 
premiums were paid was the 20th day of the month (the allegation being that it 
was usually between the 15th and the 26th), it appears that the company received 
payment for fully 3 years, although the policy was in force for only one-third 
of that time. If allowed, this would create a penalty of 200 per cent. in the cost 
of the insurance actually had. The argument is that the contract so provides. 
In reply, it may be said that the whole of any contract may be abrogated by 
consent of the parties. It may be abandoned by their conduct as well as by express 
agreement. This being true, it is equally feasible for the parties to abrogate one 
or more parts of their contract. Counsel for the plaintiff in error “recognize the 
well-established rule that where there has been a general acceptance of overdue 
premiums, a custom has been established and the company waives the right to 
forfeit the policy in accordance with its terms,” but take the position that “the 
general rule does not apply, because of the terms of the contract sued upon.” 
This really begs the question, since it assumes that the provisions on which counsel 
rely were not affected by the facts alleged by the plaintiff as constituting a waiver. 
It is true that an intention to waive is necessary to a waiver. But the fact that 
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the company received some thirty premiums, which were considerably overdue, 
without any intimation that the strict provisions of the policy would in future be 
applied, seems sufficient to bring this case within the provisions of Code, § 20-116, 
as follows: “Where parties, in the course of the execution of a contract, depart 
from its terms and pay or receive money under such departure, before either 
can recover for failure to pursue the letter of the agreement, reasonable notice 
must be given the other of intention to rely on the exact terms of the agreement, 
Until such notice, the departure is a quasi new agreement.” 

[2] It cannot be held as a matter of law that a course of dealing such as is 
shown in the present case is insufficient to effect a waiver of the provisions relating 
to the payment of premiums, It seems more in accord with reason and the spirit 
of the decisions of this State to hold that, under the facts alleged in this petition, 
the usual rule as to waiver is applicable, rather than to hold that the rule is wholly 
subverted by the provisions of this policy. A provision against waiver may itself 
be waived. Adams v. Washington Fidelity Ins. Co., 48 Ga. App. 753, 173 S. E. 
247. 

[3] The special ground of demurrer to the paragraphs of the petition which 
set up a right to recover damages and attorney’s fees was properly overruled. 
It is not necessary to allege any special facts as showing bad faith in the refusal 
to pay the policy, but this liability depends on the whole complexion of the case 
as shown to the jury who are to decide whether bad faith existed or not. The 
special demurrers were properly overruled. There is no merit in the general 
demurrer, and it was properly overruled. 

Judgment affirmed. 

Sutton, J., concurs. 

Jenkins, P. J., concurs specially. 

Jenkins, Presiding Judge. 

I concur in the conclusion arrived at by my colleagues in this case on account 
of the ruling of this court in Adams vy. Washington Fidelity National Insurance 
Co., 48 Ga. App. 753, 173 S. E. 247, in which previous decision I filed a dissenting 
opinion. 


GIANNOLA v. GREAT NORTHERN LIFE INS. CO. et al. Gen. No. 38593. 
Appellate Court of Illinois. Second Division. First District. Nov. 10, 1936. 
Rehearing Denied Novy. 24, 1936. 

4 Northeastern Reporter (2d) 802. 

1. PROOF OF LOSS. 

Evidence held to support judgment for beneficiary of accident policy issued by 
life insurance company and written by agent of mutual benefit association on 
application for membership in association on ground that policy was in force at 
time insured was killed in automobile accident because of representations of agent 
that premium paid would keep policy in force for one year, and that proof of loss 
had been excused by insurer’s denial of liability on theory that policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Municipal Court of Chicago; John H. Lyle, Judge. ° 

Fourth class contract action by Rose Giannola against the Great Northern Life 
Insurance Company, impleaded with the Guaranty Trust Mutual Benefit Associa- 
tion, on an accident insurance policy issued by defendant the Great Northern Life 
Insurance Company and written by an agent purporting to represent defendant the 
Guaranty Trust Mutual Benefit Association on an application for membership in 
defendant association, wherein the plaintiff was allowed to amend its complaint at 
the close of the evidence, and the defendants interposed the defense that the policy 
had lapsed prior to the death of the insured in an automobile accident; that proof 
of loss had not been made; and that the accident policy was ultra vires of defendant 
guaranty trust mutual benefit association. Judgment for plaintiff in the amount of 
$500, and defendants appeal. 

Affirmed. 

Helmer, Moulton, Whitman & Holton, of Chicago (Charles R. Holton and 


Stuart C. Abbey, both of Chicago, of counsel), for appellant Great Northern Life 
Ins. Co. 
Meyer A. Ginsburg, of Chicago, for appellant Guarantee Trust Mut. Ben 


Ass'n, 





Acc. | Sivels v. Federal Life Ins. Co. 


Harold J. Green and Irving Goodman, both of Chicago, for appellee. 
FRIEND, Justice. 
Opinion for publication in abstract only. 


SIVELS v. FEDERAL LIFE INS. CO. 
Court of Appeals of Kentucky. Oct. 27, 1936. 
97 Southwestern Reporter (2d) 795. 
DISABLEMENT. 


Evidence that insured’s injury, while alighting from automobile after puncture 
of tire while automobile was still in motion, but after any danger resulting from 
disablement of automobile had ceased to exist, was proximate result of disable- 
ment of automobile within accident policy providing indemnity therefor, held 
insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, McCracken County. 

Action by Minnie Sivels against the Federal Life Insurance Company. From 
a judgment sustaining defendant’s motion for directed verdict, plaintiff appeals. 

Affirmed. 

\drian H. Terrell and C. C. Grassham, both of Paducah, for appellant. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellee. 

Rees, Justice. 

James B. Sivels died October 7, 1932, of uremic poisoning. At the time of his 
death he carried an accident insurance policy in the Federal Life Insurance Com- 
pany, on which the annual premium was $1. The policy insured him in the sum of 
$2,000 against death resulting within sixty days from the date of accident, directly 
or independently of all other causes, from bodily injuries sustained by the wrecking 
or disablement of any vehicle or car operated by any private carrier or private per- 
son in which the insured was riding, or by being accidentally thrown therefrom. 
The policy could be renewed with the consent of the company from year to year, by 
the payment of $1 in advance each year, and it was provided that each full year’s 
renewal. should add 10 per cent. to the specific losses set forth in the policy .until 
such accumulations reached 50 per cent. of the principal amount. The insured’s 
widow, who was named the beneficiary in the policy, brought an action to recover 
$2,800, the face amount of the policy plus $800, the accumulated benefits. She 
alleged, in substance, that on August 24, 1932, while the policy was in full force 
and effect, James B. Sivels sustained bodily injuries, through external, violent, and 
accidental means, by the wrecking and disablement of the automobile in which he 
was riding, and by being accidentally thrown therefrom when it ran off the highway 
and into a ditch; that as a direct and proximate result of the accident he received 
bruises, ruptures, and injuries to his bladder and stomach and other organs of his 
hody, and as a direct and proximate result of such injuries, which were sustained 
solely through external, violent, and accidental means, within the contemplation 
of the terms of the policy, and independently of all other causes, he died within 
sixty days from the date of the accident. It was alleged that the accident occurred 
28 miles south of Mayfield, Ky., on Highway 69. On the trial of the case the jury 
returned a verdict for the plaintiff, and this court reversed the judgment on the 
ground that the trial court erred in overruling the defendant’s motion for a directed 
verdict in its favor. Federal Life Insurance Company v. Sivels, 256 Ky. 520, 
76 S.W.(2d) 608, 610. It was held that the proof totally failed to show that the 
disablement of the automobile was the proximate cause of the insured’s death. 
In the course of the opinion it was said: “There is no evidence that the blowout of 
the tire or the swerving of the automobile to the opposite side of the road was 
attended with any such violent jerking or lurching as was calculated to cause strain 
or injury to insured or to the occupants of the car. There is likewise an absence 
of any showing that insured was thrown against the steering wheel, door, or any 
other part of the automobile or that he was thrown therefrom, It is merely shown 
that, when or immediately before the automobile came to a stop, insured ‘slid’ out 
and walked around to the rear. The witness Simmons testified that he did not 
fall, and there is nothing in his evidence tending to show that any part of his body 
came in such violent contact with any part of the automobile as would cause any 
bruise or traumatic injury. There is an utter absence of evidence to show that the 
alleged or any injuries to insured resulted from the disablement of the automobile. 
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A recovery cannot be had upon mere speculation or supposition as to the cause of 
the alleged injuries or death of insured, but, in order to impose liability upon the 
company, it is necessary to show some causal relation between the disablement of 
the car and the death of insured.” 

On the second trial of the case the court sustained the motion for a directed 
verdict made by the defendant at the conclusion of plaintiff’s evidence, and plaintiff 
appeals, claiming that the evidence on the second trial was materially different from 
the evidence on the first trial, and was sufficient to authorize a submission of the 
case to the jury. 

R. C. Simmons, a nephew of the insured, was the only witness who testified at 
either trial concerning the alleged accident, and if there was additional evidence 
on the second trial sufficient to supply the deficiencies pointed out in the opinion on 
the former appeal, it must be found in his testimony. At the first trial he testified 
that he accompanied his uncle and the latter’s wife to Paris, Tenn., where they 
visited a few days in the home of the insured’s daughter. They traveled in a small 
coupé owned by the insured. They left Paris, Tenn., August 24, 1932, on the return 
trip to Paducah, Ky. The alleged accident occured south of Mayfield, while the 
insured was driving the car at a speed of about 30 miles an hour. One of the rear 
tires blew out, and the car swerved from the right side nearly over to the left side 
of the road. The insured turned the switch off and put his foot on the brakes, but 
before the car came to a complete stop he slid out of the car. Simmons fixed the 
car, and drove it back to Paducah. Soon after the accident, and before they 
reached Mayfield, the insured began complaining of feeling bad. The witness was 
repeatedly asked concerning the actions and complaints of his uncle at the time of 
the accident, and he said: “He never complained of any certain thing to me. He only 
complained of feeling bad.” And in answer to the question, “What was he com- 
plaining of ?” he answered, “I don’t know.” At the second trial Simmons referred to 
the injury to the right rear tire as a blowout, but he admitted that it was only 
a puncture and that he repaired it on the roadside. He testified that when the tire 
became deflated, his unucle turned off the switch, applied the brakes, and pulled 
the car to the right side of the road. The car did not run into a ditch or stop with 


a sudden jerk. His uncle opened the door and put his left foot on the ground before 


the car came to a full stop, but when it was moving very slowly. His left foot, 
being on the ground and his right foot in the car caused his body to twist, but he 
maintained his balance and did not fall to the ground. He then testified concerning 
his uncle’s actions and statements at the scence of the alleged accident, and his 
frequent request to stop at rest rooms between Mayfield and Paducah. An infer- 
ence that the insured was injured while he was alighting from the car is sought 
to be deduced from this evidence, but conceding, for the sake of argument, that 
such an inference is warranted, it does not follow that a causal relationship existed 
between the disablement of the car and the injury suffered by the insured. The 
insured was not thrown from the car. After turning off the ignition, applying the 
brakes, and turning the car to the right side of the road, he opened the door and 
stepped out. There was no evidence that he was getting out to avoid injury. The 


testimony of Simmons refutes such a theory. The car had come almost to a full 
stop and was at a place where the occupants were not in danger, and when the 
danger, if any, resulting from the disablement, had ceased to exist. The disable- 
ment of the car was not the proximate cause of the alleged. injury suffered by the 
insured, but merely afforded the occasion for the accident which subsequently hap- 
pened. 

In Inter-Southern Life Insurance Company v. Foster, 248 Ky. 481, 58 S.W.(2d) 
668, many cases are cited and discussed in which similar clauses in limited liability 
policies were construed, and where liability was denied under analogous facts 


The slight addition evidence produced at the second trial did not remove the cause 
of the insured’s death from the field of speculation and surmise, and the circuit 


court did not err in sustaining appellee’s motion for a direct verdict. 
The judgment is affirmed. 
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AMERICAN LIFE & ACCIDENT INS. CO. v. HENNING (three cases). 
Court of Appeals of Kentucky. Oct. 27, 1936. 
97 Southwestern Reporter (2d) 798. 
1. EXAMINATION. ” ‘ ; aye: 

Insurer under disability policies which did not cover disability caused by 
venereal diseases and which provided that insurer had right to have its own medical 
examiner examine insured, and under statute, eld entitled to require that insured 
submit himself to scientific test of his blood and spinal fluid to determine whether 
insured was suffering from venereal disease, where issue was presented that dis- 
ability was result of such disease (Ky. St. § 673). 

(For other cases, see Insurance, Dec. Dig. § 548.) 

2. INJUNCTION. es Mee teont Ae 

Insurer under disability policies not covering disability caused by venereal 
diseases held not entitled to restrain insured from bringing action on policies until 
insured had submitted himself to examination to test his blood and spinal fluid to 
ascertain whether he was suffering from venereal disease, since such matter was 
matter of defense to action by insured. 

(For other cases, see Insurance, Dec. Dig. § 26[6].) 

Appeal from Circuit Court, McCracken County. ' ss) ; 

Separate actions by Will Henning against the American Life & Accident 
Insurance Company to recover on a disability clause of three insurance policies for 
the same disability for a different period of time, and suit by the American Life & 
Accident Insurance Company against Will Henning for injunctive relief against the 
institution of another action to recover on the same policies, and to require Will 
Henning to submit to a physical examination, were consolidated and submitted as 
one. From an adverse judgment in each action, the American Life & Accident 
Insurance Company appeals. _ . 

Judgments in favor of Will Henning in the separate actions on the policies 
reversed, and judgment in suit for injunctive relief affirmed. 

L. B. Alexander, of Paducah, for appellant. 

W. A. Berry and J. F. Nicholson, both of Paducah, for appellee. 

RICHARDSON, Justice. 

The first two entitled actions were brought by Will Henning against the 
American Life & Accident Insurance Company to recover on a disability clause of 
three insurance policies for the same disability for a different period of time; the 
third is for injunctive relief against the institution of another action to recover on 
the same policies, and to require the insured to submit to the physical examination 
described in the petition. They have been consolidated and submitted as one. We 
shall, therefore, dispose of them in one opinion. 

To dispose of the issues presented, fairly and properly, it is esential to review 
the antecedent history of the insured’s injury and disability resulting therefrom, and 
the prior actions to recover, on the policies. 

On the 29th day of March, 1933, the insured brought an action in the McCracken 
circuit court to recover on the disability provision of the policies, which was dis- 
missed without prejudice. On the 15th day of September, 1933, he filed a second 
action to recover $418.50, alleged to be due him under the disability provision of the 
policies because of an injury sustained in January, 1929, which had continuously 
disabled him from that date. ’ 

The insurance company filed an answer containing three paragraphs. The 
first was a traverse; the second, pleaded a counterclaim—the judgment for the 
cost in the first action brought by him. In the third, this provision in the poy 
was copied : “Benefits for sickness or accident under this policy will be paid only 
alter a certificate on the company’s form by a regularly licensed and practicing 
physician who is satisfactory to the company, showing the nature of the sickness 
or injury and its probable duration, shall have been furnished the company, or its 
authorized agent; and if such sickness or accidental disability of the insured shall 
continue for more than one (1) week a like certificate must likewise be furnished 


at the beginning of each week of sickness or accidental disability for sickness or 
accidental disability shall begin to accrue under this policy for any week until such 
a certificate is received as above set forth. No certificate will be accepted as a 
Proot of sickness or disability unless the physician bases each certificate upon a 
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personal attendance upon the insured at his or her bedside; and the company at all 
times shall have the right and opportunity to have its own medical examiner examine 
the person of the insured when and so often as it may reasonably require during 
the pendency of any claim for weekly indemnity.” 

Following it is the allegation that the insurance company had sent its medical 
examiner on different occasions during the pendency of his claim for weekly 
indemnity to examine him and he had refused it the right or opportunity to examine 
him; “and that such examination of the person of said Will Henning was obstructed 
and refused by him, and that by reason thereof this defendant owes the said Will 
Henning nothing on account of said alleged claim.” 

It tendered an amended answer, wherein it alleged: “That the paralytic condi- 
tion of which the plaintiff is complaining could be and probably is the result of 
syphilis, and that syphilis is a venereal disease, and that the defendant company is 
exempted by said policy for paying weekly benefits for venereal diseases, and that a 
Wasserman Test, and a test of hid spinal fluid is reasonably necessary to ascertain 
whether his condition is the result of syphilis, and that same could be ascertained by 
a Wasserman Test of his blood, and an analysis of his spinal fluid, without danger 
to his life, or health, or without the infliction of serious pain, and that such an 
examination was reasonably necessary, in order to ascertain the facts, as to his 
present condition, and that these facts can be brought to light, or fully elucidated by 
said Wasserman Test, and test of spinal fluid, and which examinations were refused 
by the plaintiff, as set out and complained of in the original answer filed herein.” 

The court refused to permit the amendment to be filed, but made it a part of 
the record. At the conclusion of the evidence adduced by the parties, the court 
peremptorily instructed the jury, in favor of Henning. 

It must be noted that in this amendment the insurance company intimated for 
the first time in its pleading that Henning’s disability was the consequence of a 
venereal. disease. And a reading of the tendered amendment is convincing that it 
did not therein affirmatively and positively allege that he was afflicted with a 
venereal disease. It is apparent from a reading of it, its allegations as to the 
venereal disease was too indefinite to present an issue. 

In its answer in the first-entitled action it again quoted the provision of the 
policies hereinbefore copied, and followed it with a paragraph of section 673, 
Kentucky Statutes, which reads: “Any such association, corporation or society 
shall have the right and shall be afforded the opportunity to have any member 
or policy-holder claiming to be either sick or injured examined by its physician 
when and as often as it may resonably require such examination to be made during 
the pendency of any claim for either sick or accident benefits, and no action at 
law or im equity shall be maintained in any of the courts of this Commonwealth 
for the recovery of any claim to sick or accident benefits, when such examination 
of the person of the insured has been either obstructed or refused.” 

The third paragraph of the answer in substance alleges that its physicians had 
personally examined Henning and found him to be suffering from paralysis of the 
lower limbs. They had X-rayed his hips and spinal column, and the X-ray revealed 
“that there was no injury to his hips and spinal bony structure, and that they could 
find no evidence of any injury and that said physicians believe that said plaintiff's 
condition is not the result of an injury, but is the result of venereal disease, and 
that in order to fully ascertain and determine the cause of said plaintiff’s trouble, 
and whether same is of venereal origin, it is reasonably necessary to have a 
Wasserman Test made of his blood and also fluid obtained from a spinal puncture, 
both of which may be done without danger to plaintiff’s life, or health, and without 
the affliction of serious pain, and that the ends of justice require the disclosure as 
to whether the plaintiff is suffering from venereal disease, and that by said tests, the 
facts can be more certainly ascertained, brought to light, and fully elucidated.” 

It must be noted that this pleading presents for the first time the fact that the 
policies do not cover ailments resulting from, or cause by, venereal diseases. We 
find no reply to it. The parties then stipulated that the policies were duly issued 
and in full force and effect; that Henning gave it notice of his total disability, and 
furnished the certificate of a doctor within the time and as required by the policies 
that the amount sued for was correct, if Henning was entitled to recover at all; that 
he had submitted to an examination by the insurance company’s physicians, but 
refused to allow them to puncture him or draw blood or fluid from his body for the 


a amet aseece a ah 
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purpose of an examination of either; that they had examined him in every other 
way desired. 

The court sustained a demurrer to this paragraph of the answer. Thereupon, 
the cause was submitted on the pleadings and the stipulation of facts. The court 
decreed a recovery in favor of Henning for $425.40 with interest from the 6th day of 
September, 1934, until paid. 

In the second action the insurance company’s answer is a reproduction of that 
filed in the first-entitled one. The record contains no reply thereto. Again, the 
parties stipulated substantially as in the first. The cause was then submitted to the 
court for judgment on “the petition, the answer and the stipulation,” upon which 
the court decreed a recovery in favor of Henning for $425.40. 

It should be noted that in one action the court sustained a demurrer to the third 
paragraph of the insurance company’s answer; and in the other, cause was sub- 
mitted on the petition, the answer and the stipulated facts. 

Considering these actions in the order in which they were tried, that one in 
which the court refused to permit the amended answer to be filed was considered 
by us on a motion for an appeal. The motion was overruled, the appeal denied, and 
the judgment affirmed per curiam. The difference between the record in that case 
and the first-entitled one, is, in the former there was no pleading alleging that the 
coverage of the policies excluded total disability resulting from a venereal disease. 
In the first-entitled action the insurance company’s answer presented this defense, 
and the provision of the policy and section 673. supra, as its authority to demand of 
Henning an examination by scientific tests of his blood, fluid of his spine, or both, 
for the purpose of ascertaining and determining whether his disability was a 
product of venereal disease and not the injury which he claims he sustained in 
1929. The insurance company’s defense does not dispute the existence of his dis- 
ability, but it does present squarely the issue that it was the result of venereal 
disease. 

[1, 2] A mere reading of the quoted provision of its policy and section 673, 
supra, is sufficient to authorize and justify the statement that it was well within its 
right under either the provision of its policies, or the statute, or both, when 
demanding that Henning submit himself for a scientific test of his blood, or the 
spinal fluid, or both. 

_It is unequivocally alleged in the answer that the disability provision of the 
policies does not cover a disability caused by venereal diseases, and that whether 
Henning’s disability resulted from venereal disease cannot be determined other than 
by the test described in the answer. No pleading controverts this allegation, nor is 
the contrary stipulated in the agreement of the parties. 

If the quoted clause of the policies does not authorize the insurance company 
to demand that Henning submit himself to these tests, the language of section 673 
indubitably does so by its use of the language: “And no action at law or in equity 
shall be maintained in any of the courts of this Commonwealth for the recovery of 
any claim to sick or accident benefits, when such examination of the person of the 
insured has been either obstructed or refused.” This statute was in force at the 
date of the issuance of the policies; it is, therefore, to be considered a part of each 
of the policies as if it were set out therein, hc verba. 

In sustaining the demurrer to the answer, the court manifestly overlooked the 
allegation therein that the policies do not cover disabilities caused by venereal 
diseases, and also the above-quoted provision of the policies and section 673, supra; 
and erroneously sustained the demurrer. And on the trial of the second above 
styled action, the court, although the answer was by the stipulation of the parties, 
to be considered by it on the trial of the case, the court again overlooked the 
allegations of the answer, the quoted clause of the policy, and section 673. 

If Henning declines to submit to the test sought in the company’s answer, then 
the court should dismiss the case in accordance with section 73, supra. On the 
other hand, if he submits to it and the examining physician determines his disability 
is caused by venereal disease, then this question will be tried on the evidence thereon. 
If judgment favorable to Henning is decreed, the court and the parties may adopt 
the form of judgment approved in Equitable Life Assurance Society v. Goble, 2 
Ky. 614, 616, 72 S.W.(2d) 35. For the error indicated, the judgments in the first 
and second styled actions are reversed. 

In the third, the insurance company sets forth in its petition a history of the 
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policies and the fact that Henning claimed that he was injured by an accident in 
January, 1929, disabling him as contemplated by the policies, and that he had 
brought suits in 1933 and 1934 to recover of it because of such disability, and that 
he now had and was asserting a claim against it under his policies for less than 
$500, and that he was threatening to file suit to recover the same. Continuing, the 
petition contains substantially facts set forth in the third paragraph of its answer 
in the first two above styled actions, followed by a prayer for an order, restrain- 
ing him from instituting or prosecuting further actions on the policies until he sub- 
mits himself to an examination to test his blood and spinal fluid, and for a manda- 
tory order requiring him to do so. 

Having already decided that the allegations of the third paragraph of each of 
his answers stated a defense to his cause of action set up in his petitions, it should 
be apparent that the basis of the action for a restraining order and an injunction con- 
stitute only a defense to his anticipated suit against the insurance company ; and, 
therefore, the court properly sustained a demurrer to its petition and dismissed it. 

Wherefore, the judgment is affirmed in the last styled action and reversed in 
each of the other styled actions, and remanded for proceedings consistent herewith. 

The whole court sitting. 

BOSS v. TRAVELERS’ INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. Nov. 9, 1936. 
4 Northeastern Reporter (2d) 468. 
2. DISABILITY, PERIOD OF. 

In action for disability benefits under accident policy, insurer’s general motion 
for directed verdict held properly denied, where evidence showed foundation for 
verdict for plaintiff as respects part of period of disability claimed. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. CONTINUOUS DISABILITY. 

Whether foreman piano mover was wholly and continuously disabled from 
engaging in any occupation or employment for wage or profit within accident policy 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Exceptions from Superior Court, Worcester County; Donnelly, Judge. 

Action by Frank F. Boss against the Travelers’ Insurance Company. Verdict 
for plaintiff for $889.90, and defendant brings exceptions. 

Exceptions overrulued. 

E. Burwick and C. M. Burwick, both of Worcester, for plaintiff. 

C. C. Milton, F. L. Riley, and R. C. Milton, all of Worcester, for defendant. 

LuMMus, Justice. 

This is an action to recover disability benefits under a policy of accident insur- 
ance which insured the plaintiff, “by occupation a foreman piano mover against 
loss resulting from bodily injury caused during the term of this Policy directly and 
exclusively of all other causes by accidental means, as specified in the following 
Schedule, subject to the provisions and limitations hereinafter contained.” The 
weekly indemnity specified in the policy amounts to $18. The questions in this 
case arise under Part B of the Schedule of Indemnities of the policy, which appears 
in a footnote.* ' 

A reading of Part B, par. I, shows that two different kinds of total disability are 
covered, (a) disability to perform “any and every kind of duty pertaining to his 


* Part B. Total and Partial Disability—Single Indemnity. 

I. Or, if, such injury independently and exclusively of all other causes shall wholly and 
continuously disable the Insured from_date of accident from performing any and every kind of 
Cue gegeeaieg te his occupation, the Company will pay weekly indemnity at the rate hereinbefore 


specified for the period of such continuous total disability, but not exceeding fifty-two (52) con- 
secutive weeks. After the payment of weekly indemnity for fifty-two (52) weeks as aforesai 
the Company will continue weekly payments of the same amount thereafter so long as the 
Insured shall be wholly and continuously disabled by such bodily injury from engaging in any 
—r. or employment for wage or profit. 

_II. Or, if, such injury from the time of the accident or from and immediately following the 
period of total disability as hereinabove defined, directly and exclusively of all other causes, 
continuously and wholly prevents the Insured from performing one or more important daily duties 
of his occupation, the Company will pay per week during the period of each such partial disability 
Set aes ware than twenty-six consecutive weeks, two-fifths of the amount payable per week for 
otal disability. 





Acc.] Boss v. Travelers’ Ins. Co. 657 


occupation” of “foreman piano mover,” indemnity for which is limited to one year, 
and (b) disability to engage in “any occupation or employment for wage or profit,” 
Se ed for which is without limit of time. Partial disability, which “wholly 
prevents the Insured from oa one or more important daily duties of his 
occupation” of “foreman piano mover,” entitles him to a less amount of indemnity 
limited to six months. 

There was evidence that on January 3, 1931, while the plaintiff was in a moving 
truck, steadying an old fashioned square piano that stood on its edge, a skidding of 
the truck caused the piano to fall upon him, producing serious injuries. Payment 
was made by the defendant insurer at the rate of $18 a week for total disability, 
until June 28, 1931, when the defendant contended that the plaintiff was able to 
resume his regular occupation. The plaintiff claims the weekly indemnity of $18 
(1) for total disability to perform “any and every kind of duty pertaining to his 
occupation” of “foreman piano mover” from June 28, 1931, to the expiration of the 
year on January 3, 1932, and (2) for total disability to engage in “any occupation or 
employment for wage or profit” from the last date until the date of the writ on 
April 2, 1932. The jury returned a verdict for the plaintiff for $889.80, sub- 
stantially the entire amount claimed with interest from the date of the writ. No 
question of partial disability is raised, for it is apparent that the verdict was based 
on total disability for the entire period from June 28, 1931, to April 2, 1932. The 
defendant alleged exceptions. 

There was evidence for the plaintiff tending to prove the following facts. The 
work of a foreman piano mover is hard manual labor, like that of the men under 
him. The foreman is merely the head of the gang. Until April 2, 1932, the plain- 
tiff suffered pains in the neck, back of legs; if he tried to do anything he became 
tired; he could walk for about ten or fifteen minutes and then would have to 
sit down or lie down; his legs were shaky and weak when he walked up or 
down stairs; his weight was about one hundred twenty pounds, whereas before 
the accident he weighed twenty-five or thirty pounds more; he could not ride on 
a truck because the jarring of the truck would cause pains in the back. The plain- 
tiff “testified that he could not do any work.” A physician who examined the 
plaintiff on August 10, 1931, and treated him until April 2, 1932, when asked if the 
plaintiff was “at any time able to perform any kind of work,” testified that “he was 
totally disabled,” and that his disability was continuous. On cross-examination the 
physician testified that by saying that the plaintiff was totally disabled he meant that 
“he could not do any kind of work that required the use of his back or standing 
on his feet all of the time”; he could act as a watchman or a bench worker 
where he could sit down part of the time, without doing any lifting or much walk- 
ing; but he could not move pianos or furniture, which would require the use of 
his back. Another physician testified for the plaintiff that “if he could do any 
type of work it must be a very selective type.” 

One physician called by the defendant testified that on June 6, 1931, “the plain- 
.tiff was in fit condition to resume work, excluding heavy work; that he thought he 
could have done moderate light lifting.’ Another testified that “as far as the back 
was concerned, he [the plaintiff] could do any kind of work that he had done 
before: that he understood he was a foreman piano mover and it was his opinion 
that he could do any work that would be required in that sort of work.” 


[1, 2] At the end of the evidence, the defendant moved for a directed verdict 
in its favor. It excepted to the denial of its motion. The general motion for a 
directed verdict was properly denied if any verdict for the plaintiff for any amount 
was warranted by the evidence. The evidence just recited shows at least founda- 
tion for a verdict in favor of the plaintiff for the period before January 3, 1932, on 
the ground that he was wholly disabled to perform “any and every kind of duty 
pertaining to his occupation” of “foreman piano mover.” The fourth request is 
covered by what has been said. 

[3] The sixth request was as follows: “On the evidence the jury would not be 
justified on any evidence in the case in finding that the plaintiff at any time from 
and after June 28, 1931, was wholly and continuously disabled by the bodily injury 
of January 3, 1931, from engaging in any occupation or employment for wage or 
profit.” The first request covers much the same ground. In Rezendes v. Prudential 
Ins. Co. of America, 285 Mass. 505, 511, 189 N. E. 826, it was said, “The disability 
of an insured who still retains the power to do some work may be within the policy 
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definition if he is ‘wholly and continuously unable’ to do any work of such char- 
acter that he can receive therefor any financial compensation.” On page 513 of 
285 Mass. 189 N. E. 826, 829, it was said, “We think that it is a fair and reasonable 
construction of the language of the policy, consistent with the purposes of the insur- 
ance contract * * * to hold that under his policy the insured is entitled to 
disability benefits if his condition in fact is such that he is unable to work without 
running the risk of increasing his disability or of shortening his life.” In Adamaitis 
v. Metropolitan Life Ins. Co. (Mass.) 3 N.E.(2d) 833, 835, it was said, “Complete 
physical or mental incapacity of the insured * * * is not essential to his 
total disability within the meaning of the contract of insurance. It is sufficient that 
his disability is such that it prevents him from performing remunerative work of a 
substantial and not merely trifling character. * * * Total disability is rela- 
tive. It does not depend wholly on physical condition.” In Duhaime vy. Prudential 
Ins. Co. of America, 86 N. H. 307, 308, 309, 167 A. 269, 270, it was said, “It is self- 
evident that an injury which might reduce an illiterate laboring man to a condition 
whereby he could only earn his living by begging might not in any wise impair the 
earning power of a business or professiona! man. Regard must he had to the 
insured, to his age, education, experience, training, and capabilities. The insurer 
cannot avoid the payment of benefits because theoretically the insured could educate 
himself for some nonmanual employment.” The plaintiff need not prove that he 
could not do any of the work of any occupation or employment. “Engaging in” and 
“occupation or employment for wage or profit” imports a continuing earning capacity 
upon which one can rely to a substantial degree for a livelihood. Many authorities 
lay down a rule still more favorable to the insured, but the present case does not 
require us to consider them. Plummer v. Metropolitan Life Ins. Co., 132 Me. 220, 
169 A. 302; Atlantic Life Ins. Co. v. Worley, 161 Va. 951, 172 S. E. 168; Jenney v. 
Scranton Life Ins. Co., 315 Pa. 200, 173 A. 819; Agtna Life Ins. Co. v. Davis, 187 
Ark. 398, 60 S.W.(2d) 912; Prudential Ins. Co. of America v. South, 179 Ga. 653, 
177 S. E. 499, 98 A. L. R. 781, and note. 

We think that the verdict for the plaintiff was supported by the evidence, even 
to the extent that the verdict rested solely upon total disability to engage in “any 
occupation or employment for wage‘or profit.” He is a man of forty, who has been 
engaged in hard manual labor since he was fourteen. The jury saw him. Noth- 
ing in the record suggests that he had any fitness for any other kind of work. 
The jury might find that there was no “occupation or employment” worthy of the 
name in which as a practical matter the plaintiff in his physical condition could 
“engage” for “wage or profit.” Sullivan’s Case, 218 Mass. 141, 105 N. E. 463, L. R. 
A. 1916A, 378, Duprey’s Case, 219 Mass. 189, 193, 106 N. E. 686: Sheppard’s Case, 
287 Mass. 459, 464, 192 N. E. 4; Fennell’s Case, 289 Mass. 89, 94, 193 N. E. 885; 
Adamaitis v. Metropolitan Life Ins. Co. (Mass.) 3 N.E.(2d) 833. 

[4] Exceptions to the alleged refusal to give other requested instructions have 
heen argued, but we think that the requested instructions were given in sub- 
stance. Although the judge did not repeat every limitation upon recovery every 
time he mentioned the right to recover, we think that the instructions as a whole 
conveyed to the jury a correct idea of the law. 

Exceptions overruled. 


DENT v. MONARCH LIFE INS. CO. No. 18583. 
Kansas City Court of Appeals. Missouri. Nov. 9, 1936. 


98 Southwestern Reporter (2d) 123. 
1. CANCELLATION, 

Generally, there can be no cancellation of accident policy without tender of 
unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

3. NOTICE OF CANCELLATION. 

Under accident policy provision for cancellation upon written notice being 
mailed to insured’s last-known address with check for unearned portion of premium, 
mailing of letter containing notice and unearned premium held sufficient to effect 
cancellation of policy, whether or not letter was received by insured. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


Appeal from Circuit Court, Linn County; Paul Van Osdol, Judge. 
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Action by Lula E. Dent against the Monarch Life Insurance Company. From 
an adverse judgment, the plaintiff appeals. 

Reversed and remanded. 

Lon R. Owen, of Brookfield, for appellant. 

Hart & Joyce, of Brookfield, for respondent. 

BLAND, Judge. 

This is a suit on an accident insurance policy. There was a trial before a jury, 

resulting in a verdict and judgment in favor of the defendant. Plaintiff has 
appealed. 
2 The facts show that on November 8, 1934, plaintiff received an injury, of a 
nature covered by the terms of the policy, to her left arm, while attempting to 
change a tire on her automobile. The policy was issued on December 29, 1932. 
The renewal premium became due on January 4, 1934; this was paid by the plaintiff 
and the policy was thereby continued in force for one year from that date. 

The action arose in the justice court. There was no pleading on the part of the 
defendant. The defense at the trial in the circuit court was that the policy sued on 
was canceled by the defendant on May 22, 1934. The policy provided: 

“The Company may cancel this policy at any time by written notice delivered to 
the insured or mailed to his last address, as shown by the records of the Company, 
together with cash or the Company’s check for the unearned portion of the premiums 
actually paid by the insured, and such cancellation shall be without prejudice to any 
claim originating prior thereto.” ° 

According to the evidence of the defendant, on Miay 24, 1934, it mailed to the 
plaintiff, at her last address as shown on the records of the company, a written 
notice of cancellation of the policy and enclosed therewith the company’s check of 
the same date, drawn on the Union Trust Company of Springfield, Massachusetts. 
This check was for $5.89, being the amount of the unearned premium, and was 
made payable to plaintiff. 

Plaintiff testified that she did not receive this letter. The court sustained the 
objection to a question propounded to her by her attorneys as to whether the 
unearned premium had.ever been tendered her. . 

Complaint is made of the giving of defendant’s instruction No. 2, which told 
the jury that if they believed that defendant mailed to the plaintiff, at her last 
address as shown by the records of the company, a letter containing a notice of the 
cancellation of the policy and the company’s check in the sum of $5.89 and that this 
sum was the proper amount of the unearned premium, their verdict should be for 
the defendant “even though you may find and believe from the evidence that said 
letter was not, in fact, received by” plaintiff. 


Complaint is also made of the refusal of plaintiff's instruction which sought to 
tell the jury that the mailing of the letter and the check was not a legal tender of 
the unearned premium, unless plaintiff “received said draft, accepted and cashed the 
Same. 

[1] The general rule is that there can be no cancellation of a policy of insurance 
without tender of the unearned premium. Payne et al. v. President, etc., of Ins. Co. 
of North Am., 170.Mo. App. 85, 156 S. W. 52; Brown et al. v. Prudential Fire & 
Marine Ins. Co. (Mo. App.) 24 S.W.(2d) 206. We-do not understand that defend- 
ant disputes that it was required to tender the unearned premium in the case at bar. 
\s we view it, the only question to be determined is whether, in view of the pro- 
visions of the policy, the mailing (if it was mailed) of the notice and the check of 
the company for the unearned premium to the plaintiff constituted tender of the 
premium so as to effect a cancellation of the policy. 

[2, 3] There is no good reason advanced by the plaintiff why the plain pro- 
visions of the policy should not be enforced in this case. The rule is well estab- 
lished that courts will not attempt to make contracts for the parties but will enforce 
them as written. The parties in the contract before us agreed, in effect, that the 
government, in its business of operating the mails, should constitute the agent of the 
insured for the purpose of receiving the unearned premium. Of course, if that 
agency failed actually to deliver the check to the plaintiff, it was the failure of her 
agency and not that of the company. There was no reason why the parties could 
not agree that the tender of the company’s check should constitute a good tender. 
There is no dispute but that the sum of $5.89 was the proper amount of the 
unearned premium. The court by its instructions left to the jury to determine, 
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in effect, whether the defendant actually complied with the provisions of the policy 
in reference to mailing the notice and check for the unearned premium which, under 
the circumstances, was as favorable a submission to olaintift as she was entitled, 
State ex rel. Chorn v. Hudson (Mo. App.) 222 S. W. 1049, 1052. 

Plaintiff points out that defendant did not produce the cancelled check and did 
not offer any testimony that the unearned premium had actually reached the hands of 
the plaintiff and did not tender the unearned premium either before or during the 
trial. The mailing of the premium raises an inference that it was received but, 
from what we have said, its actual receipt by plaintiff, personally, was not necessary 
and for this reason, no doubt, defendant did not feel called upon to show anythi 
further than its mailing. If the check was not cashed and is lost, no doubt defend- 
ant still owes the amount of the unearned premium. But we are now concerned 
solely with a question of tender, and one sufficient to effect a cancellation of the 
policy before any unpaid loss was sustained thereunder. We think that, for this 
purpose, the tender was sufficient. 


Although there was no pleading filed on behalf of the defendant, the record 
discloses that the real defense to the case was that of cancellation of the policy, 
However, a large part of the cross-examination of plaintiff was concerning num- 
erous other claims that she had had growing out of injuries other than the one 
involved in this suit. This character of cross-examination was objected to by 
plaintiff and exception saved to the rulings of the court allowing it. In connection 
therewith the court permitted defendant to show that plaintiff suffered an abdom- 
inal injury in 1933 as the result of a collision of an automobile, which she was 
driving, with a cow and asserted a claim for such injuries against that defendant 
and another insurance company; that she at one time asserted a claim against the 
Kroger Grocery Company for damages occasioned by food poisoning; that she made 
a claim against the Missouri Power & Light Company for damages for personal 
injuries resulting in broken ribs. She was asked concerning whether she had ever 
filed a claim against the Royal Insurance Company. Also concerning a claim that 
she filed against the Pioneer Insurance Company, which she made at the time of the 
automobile collision with the cow. She was also asked about a claim against the 
C. B. & Q. Railroad Company, for an injury to her ankle, which claim she testified 
was settled. 


[4, 5] While the extent to which cross-examination of a witness may go is 
largely left to the discretion of the trial court [State v. Mitchell (Mo. Sup.) % 
S.W.(2d) 341, 342] that discretion can be abused and, we think, it was abused in 
this case. Defendant, in its original brief filed here, states that the “real defense 
to this case was that of cancellation.” However, in its supplemental brief it says: 
“The facts showed the claim was a fraudulent one” and that the cross-examination 
of plaintiff on these collateral matters was for the purpose of establishing the 
fraudulent nature of the action. An examination of the record discloses that no 
effort was made by defendant to show that this claim was a fraudulent one except 
by the cross-examination that we have alluded to. In fact, during this examination 
counsel for defendant stated that it was entitled to show on the proposition “of 
fraud generally the fact this woman, over a period of years, has sued at least a 
dozen or fifteen different individual insurance companies, public service companies, 
private utilities companies, and nearly everybody in that community, even a Kroger 
Grocery Company for eating a can of contaminated chili.” (Italics ours.) No effort 
was made in any other way to show the claim in suit to be fraudulent. Of course, 
fraud cannot be shown by the introduction of collateral matters of this kind, as 
they, of themselves, do not disclose any fraud practised by the plaintiff in the 
matter before the court. She was entitled to make as many claims in the other 
matters or file as many lawsuits as the circumstances justified. The injuries that 
formed the basis for the other claims were different from the one asserted in the 
case at bar and the latter had no connection with them. We have examined the 
cases cited by the defendant and find them not in point. These cases are similar to 
that of State v. Mitchell, supra, cited by the defendant. In that case the defendant 
was a witness and it was held that it was proper to ask defendant’s character 
witnesses if they had heard rumors of certain misconduct of the defendant uncon- 
nected with that with which he was charged in that case. The court said, %% 
S.W.(2d) 341, loc. cit. 343: “If the witness had admitted that he had heard of 
such alleged acts of misconduct such admission would tend to weaken his testimony 
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that defendant’s reputation * * * was good.” Of course, the situation in that case 
is not similar to the one in the case at bar. 

This testimony in the case at bar was very prejudicial to the plaintiff and clearly 
had nothing to do with the case. We are of thé opinion that the court abused its 
discretion in admitting it. Dietz v. So. Pac. Ry. Co., 225 Mo. App. 39, 28 S.W.(2d), 
395. 

[6] However, it is claimed that no proper objection was made to this character 
of cross-examination. 

The objections made to the questions propounded to plaintiff, relative to her 
other claims and suits, were that “that has nothing to do with the injury in this case.” 
“It is to prejudice the minds of the jury for some other claim, and couldn’t be for 
any other purpose.” “It does not touch any issue in this case.” “It doesn’t have any 
bearings on the issues in this case.” “That couldn’t possibly bear on the issues in 
this case.” “These questions cannot be within the realm of the case.” “If she had 
some other litigation certainly wouldn’t have any bearing here. If she had a case, 
she had a right to sue.” “That has no connection whatever with this lawsuit.” 
“That constitutes no defense to this action.” “It wouldn’t constitute a defense or 
determine any issue involved.” 

Why none of the objections made by the plaintiff was broad enough to save the 
point is not pointed out by the defendant. While, they might have been made in a 
more formal manner, we think that there were sufficient objections made to call the 
court’s attention to the grounds upon which they were based. The cases of State 
ex rel. West v. Diemer, 255 Mo. 336, 164 S. W. 517; Herrin v. Stroh Bros. Del. 
Co. (Mo. App.) 263 S. W. 871; Nelson v. Cowles (Mo. Sup.) 193 S. W. 579, and 
like cases cited by the defendant are not in point. We think that the court could 
not have failed to understand what was meant by the objections offered in the 
case at bar and that there were sufficient objections made to preserve the point. 
Plaintiff, having once made the objection, it was unnecessary to repeat it, although 
we find that plaintiff was objecting to nearly every question asked concerning these 
collateral matters. 

From what we have said the judgment should be reversed and the cause 
remanded, and it is so ordered. All concur. 


WILSON v. INTER-OCEAN CASUALTY CO. No. 307. 
Supreme Court of North Carolina. Nov. 4, 1936. 


188 Southeastern Reporter 102. 
8. INTOXICATION. 

In action on accident policy excluding liability for loss sustained while insured 
was intoxicated, instruction that “intoxicated” was synonymous with word “drunk,” 
and that “intoxicated” meant that subject must have drunk sufficient quantity of 
alcoholics to influence or affect, however slightly, his mental and physical faculties, 
held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

9. EVIDENCE. 

In action on accident policy excluding liability for loss sustained while insured 
was intoxicated, whether insured was intoxicated at time he sustained fatal injury 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Pitt County; J. Paul Frizzelle, Judge. 

_ . Action by Myrtle H. Wilson against Inter-Ocean Casualty Company. From a 
judgment for the plaintiff, the defendant appeals. 

No error. 

This is an action brought by plaintiff against defendant to recover $2,500 on an 
accident insurance policy A-8-1,383469 in defendant’s company, executed December 
15, 1933, on the life of her husband, R. C. Wilson, provided he came to his death 
trom the effects of bodily injury caused directly by external, violent, and accidental 
means, and the death resulted from such injury within 30 days from the date of the 
eee Plaintiff was the beneficiary under the policy. The premium had been 
paid. 

R. C. Wilson was fatally injured in an automobile accident near Graingers 
Station in Lenoir county, N. C., on December 12, 1934, at 11:05 p. m., while riding 
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as a passenger in an automobile, and died the next day from the injury sustained, 
The policy was in full force and effect, and the defendant was notified pursuant 
to the terms of the policy. : 

The defendant denied the material allegations of the complaint, and for a fur- 
ther answer set up the following defense: “That the defendant is informed, advised 
and believes and upon such information, advice and belief alleges that at the time 
the said R. C. Wilson sustained the injury complained of, the said R. C. Wilson was 
intoxicated or under the influence of or affected by alcoholic liquors and intoxicants 
and that said injuries resulted directly or indirectly from intoxicants or narcotics 
and while the said R. C. Wilson was violating the laws of the State of North 
Carolina, and such violation and intoxication was the direct cause of said injuries, 
and the defendant specifically pleads the general provisions, conditions and limi- 
tations of its said policy in bar of any recovery in this action, and herein incorpo- 
rates said general provisions to the same full extent as though the same were herein 
copied word for word and specifically pleads in bar of any recovery in this action 
Section 8, of the general provisions of said policy, which are as follows: ‘The 
insurance under this policy does not cover any loss, fatal or otherwise, sustained: 
while intoxicated or under the influence of or affected by, or resulting directly or 
indirectly from intoxicants or narcotics; while violating the law, if such violation 
is the direct cause of the accident; any loss contributed to or caused by any mental 
or bodily infirmity,’ and the defendant is advised and so alleges that at the time of 
said accident the injury complained of, the said R. C. Wilson was violating the 
terms, conditions and provisions of said policy and the defendant specifically pleads 
such violation and limitation of said policy in bar of any recovery in this action.” 

The facts: The insured, R. C. Wilson, was fatally injured in an automobile 
accident about 11:05 p. m., the night of December 12, 1934, on the Kinston-Green- 
ville Highway, at Graingers Station, while an occupant in a Chevrolet coupé, one- 
seat car, the property of W. J. Hardee, and occupied by W. J. Hardee, R. C. Wilson, 
and one Jesse Jones, driver’of the car, all three in one seat. Th car was being 
driven at a high rate of speed toward Kinston from Greenville, and failed to make 
a curve, left the highway and turned over several times, coming to rest on the 
railroad tracks. W. J. Hardee was instantly killed; R. C. Wilson, the insured, 
fatally injured, and Jesse Jones was only slightly injured and disappeared from the 
scene of the accident shortly after the first persons on the scene arrived. Jesse 
Jones was not available as a witness on the trial, having been killed by a hit-and- 
run driver a few days prior thereto. The defendant’s evidence tended to show that 
the insured, R. C. Wilson, and W. J. Hardee on the day prior to the night of the 
accident were in attendance upon a hogkilling on the Hardee farm, adjacent to the 
town of Greenville, at which there was much driking during the day on and off at 
the hogkilling. Wilson was drinking. In the words of defendant’s witness, T. E. 
Pollard: “He was what I would call drinking. He was jolly good, but did not 
stagger. He staved about one way all day. The last time I saw him, about three 
o'clock, his condition was the same.” During the course of the hogkilling. Mr. 
Wilson bet Mr. Hardee a pint of liquor on the weight of the hogs, and Wilson 
won the bet. Pollard testified: “I don’t know whether he got the pint of liquor or 
not.” Wilson ate no food during the day at the hogkilling. On cross-examination, 
he testified: “There was seven men present at the hogkilling. I did not see but 
two pints of whiskey out there. I think pretty much all seven men took a drink. 
All seven men took a drink out of thé two pints. The hogkilling started at nine 
o'clock and between nine o’clock and three o’clock all seven men drank two pints of 
whiskev. I said he was not drunk. I say he could attend to his business. He did 
do it. He did not seem to stagger any.” 

Retween 4 and 5 o’clock on the afternoon prior to the night of the accident, Mr. 
Wilson and Mr. Hardee were found in Mr. Hardee’s Chevrolet coupé on a dirt 
road about three miles southeast of Greenville. parked on the left side of the road, 
stalled in a ditch, with lights on the car and the door of the car open into the road, 
blocking the road, by the witness, Arthur Denton, who was accompanied by one 
Jesse Jones. Mr. Wilson came out of a house and asked Denton to help him get 
into town, stating he, Wilson, could not drive the car, and that Hardee was too 
drunk to drive. Jesse Jones, who was riding with Denton, offered to drive the car 
for Wilson and Hardee and joined Wilson and Hardee and drove the car in a 
direction away from Greenville. This was around 5 o'clock p. m., preceding the 
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night of the accident. At about 11:05 p. m., the coupé (single seat) being driven 
in the direction of Kinston on the Greenville-Kinston Highway, occupied by 
Wilson, the insured, Hardee and Jones, at a high rate of speed, failed to make a 
curve at the railroad crossing at Graingers Station, left the highway, ran head-on 
into an embankment and turned over, killing Hardee instantly and fatally injuring 
Wilson. Jesse Jones was only slightly injured and able to leave the scene of the 
accident immediately after its occurrence. Wilson was thrown six or eight feet 
from where the car finally rested. A pint bottle of whisky, half full, was found 
on the scene. Wilson was carried to the Parott Memorial Hospital in Kinston at 
approximately 12 o’clock. He had been drinking and there was a strong odor of 
alcohol upon his breath. He was unconscious from the accident and died the fol- 
lowing day. Jack Taylor testified: “I detected the odor of alcohol of whiskey upon 
him. It was as strong as I ever detected, I think. It was my opinion that night 
he was under the influence of intoxicating liquor.” 

The plaintiff contended that the insured, Wilson, was not intoxicated or under 
the influence or effects of intoxicating liquor, or granting that he was drinking and 
intoxicated and affected by liquor during the day preceding the night of the accident, 
that he had fully recovered therefrom. Plaintiff offered evidence of witnesses 
who saw and talked to the insured between the hours of 3 and 8:30 o’clock p. m., on 
the day of the accident, and none of them detected the odor of alcohol about the 
deceased, and all of whom declared that so far as they could tell, the insured was 
sober. Several witnesses were introduced who went to the scene of the wreck, all 
of whom testified that they came in close contact with the insured, handled him, and 
put him in the automobile, and that they did not detect on him the odor of alcohol, 
and that so far as they could tell insured had not been drinking. After the insured 
had been taken to the hospital at Kinston, Dr. M. T. Frizzelle, a reputable physician 
of Ayden and brother-in-law to W. J. Hardee, who was killed in the same accident, 
Jack Spain, a lawyer of Greenville and son-in-law of W. J. Hardee, and S. G. 
Wilkerson, an undertaker of Greenville, went to the hospital where insured had 
been carried. Dr. Frizzelle testified in part: “I bent down close to his face for 
the purpose of smelling his breath, in about six inches, something like that. I 
didn't detect the odor of whiskey on his breath when I did that.” Jack Spain 
testified in part: “I got right over him, within two or three inches of him. He was 
breathing the full force of his breath right out of his mouth. I did not smell any 
odor of whiskey—and I can smell it.” S. G. Wilkerson testified, in part: “His 
mouth was open. I got within two or three inches of his mouth. When I did that, 
I didn’t detect the odor of intoxicating liquor. I know the odor of whiskey. I 
can detect it on a man who has been drinking it. * * * I did not detect any odor of 
whiskey at all on his breath.” Dr. Frizzelle and Mr. Spain likewise testified that 
they made a searching examination of the wrecked car and that they found no 
liquor in it and nothing to indicate that any liquor had been on the car. There was 
no contention that the insured was driving the car at the time he received his fatal 
injuries. In fact, it was in evidence that the insured had never driven an auto- 
mobile. 

In the record is the following: “Upon conclusion of reading the pleadings, the 
defendant having admitted the execution of the policy, the death of the insured, and 
that the policy was in full force and effect at the time of the death of the insured, 
the defendant voluntarily assumed the burden of the issue.” 

The issue submitted to the jury and their answer thereto, were as follows: “Was 
the deceased, R. C. Wilson, intoxicated or under the influence of or affected by 
intoxicants at the time of the fatal injury as alleged in the answer? Answer: No.” 

The court below rendered judgment on the verdict for plaintiff. The defendant 
aed numerous exceptions and assignments of error and appealed to the Supreme 
ourt. 

Lewis G. Cooper, of Greenville, for appellant. 

Blount & James and Albion Dunn, all of Greenville, for appellee. 

CLARKSON, Justice. 


‘ Section 8 of the general provisions of the policy in controversy reads as follows: 
The insurance under this policy does not cover any loss, fatal or otherwise, sus- 
tained: while intoxicated or under the influence of or effected by, or resulting 
directly or indirectly from intoxicants or narcotics; while violating the law; if such 
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violation is the direct cause of the accident; any loss contributed to or caused 

by any mental or bodily infirmity.” : 
There was only one issue submitted to the jury in the Court below: “Was the 

deceased, R. C. Wilson, intoxicated or under the influence of or affected by intoxi- 


cants at the time of the fatal injury as alleged in the answer?” The answer of the 
jury was, “No.” 

There was no exception by defendant to the issue submitted nor was any other 
issue tendered by it. Grier v. Weldon, 205 N. C. 575, 172 S. E. 200. The defendant 
voluntarily assumed the burden of the issue. 

The numerous exceptions and assignments of error made by defendant cannot 
be sustained. They are as follows: The court below charged the jury in different 
. “ Be . . 
portions of the charge: (1) “The burden, therefore, of sustaining that issue is upon 
the defendant upon evidence which shall satisfy you by its greater weight that its 
allegations and contentions are true and correct.” (2) “If the defendant had satis- 
fied you from the evidence and by its greater weight that the deceased, R. C. 
Wilson, was intoxicated or under the influence of, or affected by intoxicants at the 
time of the fatal injury, as alleged in the answer, it will be your duty to answer 
that issue, Yes. If the defendant has failed to satisfy you of that, or of those 
facts, those contentions, upon the evidence or by its greater weight, then it will be 


your duty to answer the issue, No.” (3) “Now, Gentlemen, upon that testimony 
the plaintiff contends that you ought to be satisfied that Mr. Wilson at the time of 
the fatal injury was neither intoxicated nor under_the influence of, nor affected by 
alcoholics or narcotics. She contends that you, Gentlemen, remembering that the 
burden of the issue is upon the defendant to satisfy you upon the evidence and by 
its greater weight, if its contentions are true, they not only failed to sustain and 
carry the burden of the issue upon it, but that she has offered evidence, the greater 
weight of which, as she contends, while the burden is not resting upon her to 


satisfy you by its greater weight, but she contends that she has offered evidence 
which by its greater weight should satisfy you that her contentions about it are 
correct and that, therefore, you should answer that issue, No.” : 

[1] The defendant contended that in the first two above excerpts from _ the 
charge it was the duty of the court below in the charge to the jury to have defined 
what constituted the greater weight of the evidence, and in failing to do so the 
court committed error. C. S. § 564. We cannot so hold, 


[2-4] The burden of proof is on the party who substantially asserts the 
affirmative of the issue, whether he be nominally plaintiff or defendant. The burden 


of proof is on the party holding the affirmative. It constitutes a_substantial right. 
Hunt v. Eure, 189 N. C. 482, 127 S. E. 593; Boone v. Collins, 202 N. C. 12, 161 S. E. 


543; Stein v. Levins, 205 N. C. 302, 306, 171 S. E. 96. A preponderance of the evi- 
dence or by the greater weight is all that is required in a civil action. If the 
defendant desired more elaborate instructions on a subordinate feature, it should 
have submitted an appropriate prayer. State v. Gore, 207 N. C. 618, 178 S. E. 209: 
State v. Anderson, 208 N. C. 771, 788, 182 S. E. 643. ie 

[5] The third portion of the charge, as set forth above, is a contention, and if 
not accurate, the defendant should have called the matter to the attention of the 


court at the time. It is too late after verdict. Albritton v. Albritton, 210 N. C. 11), 
115, 185 S. E. 762. 


[6, 7] The court below charged the jury as follows: “For instance, the force of 
negative testimony must manifestly depend upon the opportunities of observation 
afforded to the witness. Those opportunities might be so favorable and frequent 
as to approach in weight to a positive statement; yet we take it when the positive 


testimony would not conflict with the negative under any ordinary circumstances, 


the witness being equally creditable, the former should preponderate.” 

The above, which is in italics in defendant's brief, is taken verbatim from Hen- 
derson v. Crouse, 52 N. C. 623, 625, 626: “Yet, we take it, when the positive is in 
conflict with negative, under any ordinary circumstances, the witnesses being equally 
credible, the former should preponderate.” State v. Murray, 139 N. C. 540, 542, 
51 S. E. 775. In fact it is well settled that it is the duty of the jury to reconcile the 
evidence, if possible. We see no error in this contention of defendant. 

The court below charged the jury as follows: “The Court instructs you that 
under the law, intoxicated, is synonymous, or practically so, with the work drunk— 
that they mean practically, in ordinary usage, the same thing—an intoxicated person 


1937 


‘aused 


as the 
ntoxi- 
of the 


other 
ndant 


‘annot 
‘erent 

upon 
at its 


iswer 
those 


ill be 


mony 


1e of 
‘d by 
t the 
id by 

and 
eater 
r to 
lence 

are 


the 


fined 
. the 


the 
rden 
ight. 
. E. 
evi- 

the 
ould 
209 : 


d if 
the 
111, 


e of 
tion 
1ent 
tive 
ces, 


len- 
; in 
ally 
542, 
the 


hat 
k— 


son 


Acc. | King v. Metropolitan Life Ins. Co., Inc. 665 


is a drunken person—a drunken man is an intoxicated man. And that means, 
intoxicated means, in law, that the subject must have drunk of alcoholics to such an 


extent as to appreciably affect and impair his mental or bodily faculties, or both. 
Now, the Court instructs you further, that to be under the influence or affected by 
liquor means, that the subject must have drunk a sufficient quantity to influence or 
affect, however slightly, his body and his mind, his mental and physical faculties. 
Not that they must be appreciably impaired, not that his emotions or passions must 
be stimulated or excited, or aroused and the judgment impaired, but it does mean 
that to be under the influence or affected by it, must to some extent at least affect 
him. He must to some extent at least, feel it to be affected by it. If the defendant 
has satisfied you from the evidence and by its greater weight that the deceased, 
R. C. Wilson, was intoxicated or under the influence of, or affected by intoxicants 
at the time of the fatal injury, as alleged in the answer, it will be your duty to 
answer that issue, Yes. If the defendant has failed to satisfy you of that, or of 
those facts, those contentions, upon the evidence or by its greater weight, then it 
will be your duty to answer the issue, No.” 4 

[8] The words “intoxicated” and “drunk” are commonly regarded as synony- 


mous, Bragg v. Commonwealth, 133 Va. 645, 112 S. E. 609; Mutual Life Ins. Co. 
v. Johnson, 64 Okl. 222, 166 P. 1074; Black’s Law Dictionary (3d Ed.) p. 624, citing 


a wealth of authorities. defines “drunk” as follows: “A person is ‘drunk’ when he is 
so far under the influence of liquor that his passions are visibly excited or his 
judgment impaired, or when his brain is so far affected by potations of liquor that 
his intelligence, sense-perceptions, judgment, continuity of thought or of ideas, 
speech, and co-ordination of volition with muscular action (or some of these facul- 


ties or processes) are impaired or not under normal control.” We see no error in 


the charge, taking same as a whole, defining the condition a party must be in to 
avoid the policy. State v. Myrick, 203 N. C. 8, 164 S. E. 328. 


Under the terms of the policy the charge is favorable to defendant: “Must 
have drunk a sufficient quantity to influence or affect, however, slightly, his body 
and his mind, his mental and physical faculties.” 

In Couch Cyc, of Ins. Law, vol. 6, p. 4553, part § 1245, is the following: “And, 
broadly speaking, the words, ‘Intoxicated, ‘intoxicants’ and ‘narcotics,’ as used in 
provisions in accident policies, excluding liability for injury or death while intoxi- 
cated or under the influence of intoxicants or narcotics, means that the insured has 


used liquors or drugs to such an extent as to disturb the action of his mental or 
physical faculties, and that his sense of responsibility is substantially or 


materially impaired. 

There are many exceptions and assignments of error as to the admission of 
evidence and the unnecessary examination of witnesses by the court. We have 
examined each with care, and we cannot find any error, if error not prejudicial. 
In fact, some were cured by subsequent evidence to the same effect at least—the 


evidence had little, if any, probative value. 
[9| We think the evidence was a matter for the jury. They have decided in 


favor of plaintiff. On the record there is no prejudicial or reversible error. 
No error. 


KING v. METROPOLITAN LIFE INS. CO., Inc. 
Court of Appeals of Tennessee, Eastern Section. Aug. 1, 1936. 
Certiorari Denied by Supreme Court Oct. 10, 1936. 
97 Southwestern Reporter (2d) 651. 
l. SEVERANCE. 

Hand which was almost completely cut off at wrist and was hanging only by 
skin and small amount of flesh was “severed” within accident policy providing for 
indemnity for loss of hand by severance. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2, LOSS OF HAND. 

_ “Loss of hand by severance” in accident policy providing for indemnity for loss 
of hand by severance meant loss of use of hand due to substantial severance, and 
not loss of hand by total severance and dismemberment. 


(For other cases, see Insurance, Dec. Dig. § 527.) 





666 The Insurance Law Journal, Vol. 88 {Mar., 1937 


3. EVIDENCE. 

Evidence whether insured suing under accident policy providing for indemnity 
for loss of use of hand due to substantial severance had lost total and permanent 
use of hand which was atrophied and was one-half size of normal hand after 
surgeon repaired cut at wrist which was so severe that hand hung only by skin and 
small amount of flesh, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

j ven in Error from Circuit Court, Greene County; Shelburn Ferguson, 
udge. 

Action at law by C. H. King against the Metropolitan Life Insurance Com- 
pany, Inc. Judgment of dismissal, and the plaintiff appeals in error. 

Reversed and remanded for new trial. 

Kilgo & Armstrong, of Greeneville, for plaintiff in error. 

Milligan & Haynes, of Greeneville, for defendant in error. 

PortruM, Judge. 

On November 5, 1935, plaintiff sued the defendant for $2,500 and interest, includ- 
ing the statutory penalty of 25 per cent., for the alleged breach of contract of a 
certain accident policy issued by the defendant to the plaintiff, dated April 24, 1935. 
And it is alleged that said policy provided for indemnity “for loss of one hand by 
severance at or above the wrist joint * * * one-half of the said principal sum,” 
or the sum of $2,500, the amount sued for, and the policy containing the provision 
is made an exhibit to the declaration. ; 

It is further averred that in August, 1935, the plaintiff sustained the loss Of his 
left hand by a severance at or above the wrist joint, which injury was caused 
directly, and independently of all other causes, by violence and accidentally, while 
the plaintiff was overseeing or superintending the installation of a certain machine 
in his line of work when his hand came in contact with a saw, causing the injury. 

The plea to the declaration was: (1) That the defendant was not indebted to 
the plaintiff in the amount sued for or any amount; (2) that it did not breach its 
contract in any respect; (3) that no demand was made by the plaintiff upon the 
defendant maturing the statutory penalty; (4) that, if plaintiff is entitled to recover 
any amount by reason of his change in occupation the insurer would be entitled to 
reduce the indemnity as provided in the policy. 

At the conclusion of the introduction of the plaintiff’s testimony a motion was 
made by the defendant for a directed verdict which was sustained by the court and 
the suit dismissed. From the order overruling the motion for a new trial an appeal 
in error was prayed and perfected to this court. 

The-sole assignment of error is that the court erred in directing a verdict in 
favor of the defendant at the conclusion of the testimony of the plaintiff. The 
terminative question is: Did the plaintiff under the terms of the policy sustain the 
loss of one hand, by severance, at or above the wrist joint? The plaintiff King 
testified as follows: 

“Q. What did the saw do to your hand? 

“A. It cut it completely off except the skin on the under side. 

Q. How did it cut through your hand? 

. Completely through except the skin underneath it. 

Q. Mr. King, this was an accident down there? 

“A. Purely an accident. 

“Q. Did that cut completely sever every bone and ligament of your wrist? 

“A. Yes sir. 

“Q. What did you do when your hand was severed above the wrist joint? 

“A. It fell down and I grabbed it and pulled it back up and Mr. Mallery bound 
+4 — to keep me from bleeding to death. I bled two and one-half quarts of 
blood. 

“Q. Mr. King, you say you completely lost your hand by severance at or above 
the wrist joint? 

“A. Yes sir. 

“Q. Mr. King, what use is that hand to you. 

“A. Well, I haven’t found so far it is useful for anything. 

“Q. Can you move any of your fingers? 

“A. No sir. 

“Q. De you have any use whatever of this hand? 
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“A. No sir. 

“Q. Is the hand now smaller than it was? 

“A. Yes sir, you see this arm here is about as samll again as it was when it 
was cut.” 

Mr. Mallery gives a verbal description of the wound: 

“When he (King) reached under same (table) his left hand came in contact 
with the rip-saw and was almost cut off near the wrist. The saw first struck 
his left thumb about the middle, cut up the thumb towards the wrist, and then 
across the wrist cutting both bones in two.” 


This witness was asked to designate upon some photographs the course of 
the wound upon the hand, and these pictures were referred to as Exhibit A to 
his testimony, but the photographs in the record are all numbered exhibits to 
the testimony of the plaintiff; we assume they are the same pictures, but they 
are not very illuminative, for the reason that the scar is dim. However, they 
do not contradict the testimony of the witness that the left hand was almost 
severed. The record shows that there was enough of the fleshy part of the 
wrist and skin on the inside of the wrist to serve as a blood supply to the 
severed portion, and because of this it was possible to reunite the severed portion 
and by surgical skill save the hand and from outward appearance the hand 
would appear to be an unsevered hand. But because of the injury the hand has 
atrophied and is only one-half the size of a normal hand, and the plaintiff has 
no use of the hand. 


It is the defendant’s construction of this contract that, before a recovery can 
be had, the hand must be completely and wholly severed and detached from 
the arm at or above the wrist before liability accrues, that under the old forms 
of accidental policies the coverage was for “the loss of a hand,” and that the 
court interpreted this provision to mean the loss of the use of the hand, but 
that the policies were rewritten so as to read “for the loss of one hand by sever- 
ance at or above the wrist joint,” and that the court in construing this provision 
holds that the severance must be entire and complete, leaving no semblance or 
vestige of the hand. There is authority supporting this contention of the defend- 
ant. In the case of Bowling v. Life Insurance Co., 39 Ohio App. 491, 177 N. E. 531, 
the court refers to the rewriting of these accidental policies, the court stating: 
“After the rendition of decisions of this character, various insurance companies 
changed the phraseology of policies subsequently issued, so as to provide only 
for payment in the event of loss of a hand or foot by severance at or above the 
wrist or ankle. This provision being specific in character, the courts have almost 
universally held that in these cases there could be no recovery unless there 
was amputation substantially as specified in the policy.” 


[1] It will be noted the court says “amputation substantially as specified 
in the policy.” In other words, there must be a loss of the use of the hand due 
to a substantial severance at or above the wrist. There are cases holding that, 
if a small finger of a hand remains, or a mutilated thumb, and that these rem- 
nants are useless and a detriment, still there can be no recovery because there 
was not an entire and complete severance. See Jones v. Continental Cas. Co., 
189 Iowa 678, 179 N. W. 203, 18 A. L. R. 1329-1341. The case of Metropolitan 
Casualty Insurance Company v. Shelby, 116 Miss. 278, 76 So. 839, construes a 
similar provision, but in that case the court held that there was no severance 
at all, that the hand was paralyzed and atrophied, but there had been no sever- 
ance. The court then, quoting from a law dictionary, defined severance as 
“removing anything from the realty, as trees, crops,” etc. In the case under 
review the hand was practically severed at the wrist and was hanging only by 
the skin and a small amount of flesh, and it might be compared to a felling of 
a tree by a trespasser, when the falling trunk of the tree was attached to the 
stump by an unsevered fragment. In such a case would the court excuse the 
trespasser, from his wrong on the theory that there had been no severance from 
the realty? The court thinks in such a case there was a severance within the 
laws of trespass, and that here there was a substantial severance within the 
terms of the contract. The severance, to an extent, has been repaired due to the 
skillfulness of the surgeon, but the entire loss of the hand was sustained by 
reason of the severance. 

The court’s view seems to be sustained by the weight of authority. We 
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quote from the case of Moore y. Aitna Insurance Co., 75 Or. 47, 146 P. 151, 154, 
L. R. A. 1915D, 264, Ann. Cas. 1917B, 1005: 

“In Fuller v. Locomotive Engineers’ Mutual Life & Accident Insurance 
Association supra [122 Mich. 548, 553, 81 N. W. 326, 48 L. R. A. 86, 80 Am. St. 
Rep. 598], the court, after citing authorities, remarks: ‘These cases establish 
the proposition that where an insurance policy insures against the loss of a 
member, or a loss of an entire member, the word “loss” should be construed to 
mean the destruction of the usefulness of the member, or the entire member, for 
the purposes to which, in its normal condition, it was susceptible of application. 
In all of these policies the word “loss” is used, and it is the loss of the member 
that is in terms insured against. As indicated in the last authority cited, the 
attempts of the insurance companies to avoid this construction by so changing 
the policy that it reads, “loss by severance of feet or hands,” have failed; the 
courts holding, as before, that it is the loss of the use of the member was the 
object of the contract.’ 

“1, Am. and Eng. Enc. Law [2d Ed.] p. 301, sums up the authorities as 
follows: ‘It has been contended on behalf of the insurance companies that 
the provisions in regard to the “loss” of the hands and feet must be understood 
to imply an actual amputation or physical severance of these members from the 
body. But this view has not met with favor from the courts; it being held, 
that, to entitle the insured to recover, physical severance is unnecessary, but it 
is sufficient if he has been deprived entirely of the use of his feet and hands as 
members of the body. And there can scarcely be any doubt as to the soundness 
of this view, for if the feet and hands cannot be used for the purpose of moving 
about or walking, or for holding and handling things, they are in fact lost as 
much as though actually severed from the body. Many of the companies have 
altered their policies so as to read, “the loss of feet or hands by severance” 
thereof; but this provision has been held to be intended to refer to the manner 
rather than to the exact physical extent of the injury.’ ” See, also, 1 C. J. p. 467; 
14 R. C. L. § 493, p. 1318. 7 Couch on Insurance, p. 58. 

This policy also contains the following provision: 

“For sole and irrecoverable loss of sight of one eye * * * one-third of the 
said principal sum.” 

The Supreme Court has construed this provision to mean the loss of the use 
of the sight of one eye. The witness testified: “The sight is gone, I am con- 
scious of light getting into the eye, and occasionally an object will flash without 
me being able to tell what it is. If I shut my right eye and hold my hand in 
front of me I cannot see it.” The court said: 

“The complainant has entirely lost sight in the eye, so far as usefulness 
goes, and we think this is the obvious meaning of and falls within the intent 
and spirit of the contract.” Watkins v. U. S. Casualty Co., 141 Tenn. 583, 604, 214 
S. W. 78, 84. 

[2, 3] The Watkins Case places this case in line with the majority holdings 
above quoted. It is not argued that there is no evidence that the plaintiff has 
lost the total use of the hand because of the severance at or near the wrist, but 
it is said that the construction of the policy means, not the loss of the use of 
the hand by a severance, but a total severance and dismemberment of the hand. 
And, since the hand has reunited and is now a part of the body, there could be 
no recovery notwithstanding the loss of the use of the hand. The court is of 
the opinion that, when the loss of the use of a hand is due to a severance at oT 
above the wrist, that liability arises under the contract. The plaintiff and his 
witnesses have described the injury and his hand was exhibited to the jury, so 
it was for the jury to determine whether or not the total and permanent use 0! 
the hand was destroyed by the severance at or near the wrist. This question 
should have been submitted to the jury. The judgment of the lower court 1s 
therefore reversed and the case remanded for a new trial. 

Ailor and McAmiss, J]J., concur. 
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WASHINGTON NAT. INS. CO. v. CURRY. No. 12007. 
Court of Civil Appeals of Texas. Dallas. Sept. 26, 1936: 
Rehearing Denied Oct. 31, 1936. 
97 Southwestern Reporter (2d) 525. 
1. TOTAL DISABILITY. 

Evidence supported findings that insured, under disability policy, was totally 
disabled and confined to bed from getting creosote in his eyes, that insured gave 
notice of disability to insurer, and that insurer refused insured’s request for blanks 
to prove disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5, 7, 8].) 

2. INFECTION. 

In suit for accidental infection of eyes from creosote under disability policy 
providing that insurer would pay benefits for illness, while insured was under 
care of physician and confined to bed, instruction construing phrase “necessarily, 
totally, and continuously confined to bed” held error, since policy created such con- 
dition precedent only to payment for illness. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. BED CONFINEMENT. 

Term “confined to bed” as used in disability policy means that the disability 
by reason of illness must reach that extent and be that severe as ordinarily the 
party afflicted would be confined to bed. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

5. PHYSICAL CONDITION. 

In action on disability policy for accidental injury to eyes, physician’s testimony 
as to condition of eyes two years after accident he/d admissible, where supported 
by other testimony. 

(For other cases, see Insurance, Dec. Dig. § 659]1].) 

8. EVIDENCE. 

In action on disability policy, evidence of financial condition of insured at 
time of and after accident held inadmissible because irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

\ppeal from District Court, Dallas County; Geo. W. Westervelt, Judge. 

Suit by Sam Curry against the Washington National Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Geo. E. Hughes, of Dallas, for appellant. 

H. C. Ford and White & Yarborough, all of Dallas, for appellee. 

30ND, Justice. 

\ppellee, Sam Curry, filed this suit against appellant, Washington National 
Insurance Company, to recover on an insurance policy, which, by its terms, creates 
a liability of the company to pay to appellee $10 weekly benefits for a term of 104 
weeks, (a) for each day the insured is by reason of illness under the care of a 
physician and necessarily confined to bed, or (b) for each day the insured is by 
reason of accidental injury, of which there is external evidence, disabled from 
performing work of any nature; provided in each case (a) and (b) such confine- 
ment or disability is not less than 4 consecutive days and a certificate by a duly 
licensed and practicing physician is furnished as required by the policy. The policy 
requires that: “The insured shall not be entitled to any benefits for sickness or 
accident under this policy unless a certificate on the Company’s form by a regu- 
larly licensed and practicing physician who is satisfactory to the Company, showing 
the nature of the sickness or injury, shall first be furnished the Company or its 
authorized agents; and if the sickness or accidental disability of the insured shall 
continue for more than one week, a like certificate must likewise be furnished at 
the beginning of each week of sickness or accidental disability.” 

\ppellee alleged that he sustained an accidental injury on or about July 7, 
1930, by getting creosote in his eyes, resulting in a diseased condition which totally 
destroyed his vision, of which there was external evidence, and on account of 
which he was disabled from performing work of any nature, was continuously 
confined to his bed since the date of his injury, and was totally and permanently 
incapacitated to work; and that he requested of the insurance company forms for 
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making the certificates, as required by the policy, and the company refused to 
furnish such forms, thus waiving the requirements of the policy as to furnish 
certificates of a duly licensed and practicing physician. 

The case was submitted to a jury on special issues, and its verdict, in effect, 
finds that Sam Curry on or about July 7, 1930, got creosote in his eyes, resulting 
in blindness within 30 days thereafter, of which there was external evidence, which 
totally disabled him to perform work or labor, and necessarily and continuously, 
from that date, confined him to his bed; that Sam Curry gave notice to the 
insurance company of his disability, and on July 7, 1930, applied for and demanded 
of the company blanks for the purpose of making the proof of his disability, 
as required by the policy, which application and demand was refused by the 
company. On the verdict, the court rendered judgment for the weekly benefits, 
with statutory penalty and attorney fees. 

[1] The appellant, by pleadings and evidence, controverts the issues and the 
findings of the jury, and we are of the opinion that the findings of the jury are 
supported by appellee’s evidence and adopt same for the purpose of this opinion 
as the findings of this court. The disposition we make of this appeal makes it 
unnecessary to relate the testimony bearing on the findings. 

It will be observed from the findings of the jury that the issues bear evidence 
only of an accidental injury to appellee, resulting in his disability from performing 
work of any nature; and not by reason of illness “under the care of a physician 
and necessarily confined to bed.” As we interpret the policy, the provision “under 
the care of a physician and necessarily confined to bed” are conditions precedent 
for the payment of benefits for disabilities by reason of illness and not for benefits 
due to accidental injury. 

As explanatory of the provisions of the policy affecting disability by reason 
of illness, the trial court gave the following instructions: “You are instructed that 
by the term ‘necessarily, totally and continuously confined to bed’, as used in the 
Court’s charge and the policy sued upon herein, does not mean, a constant literal 
restraint within the plaintiff's bed, or the taking of exercise, and sitting in the 
sunshine as a part of plaintiff's treatment, would not mean that he was not at such 
times necessarily confined to the bed as contemplated by the policy or contract in 
evidence in this case.” 

[2, 3] It is clear, we think, that this explanatory provision of the charge has 
weight only on issues which might be submitted to the jury effecting liability by 
reason of illness. The illness disability provision of the policy is conditioned, 
among other things, that the insured shall be “under the care of a physician and 
necessarily confined to bed.” The clause “confined to bed” in such cases must not 
be given a literal construction. It is evident, we think, that the clause means that, 
the disability by reason of illness must reach that extent and be that severe, as 
ordinarily the party afflicted would be confined to bed. The term “confined to bed 
evidently depicts only the extent of the illness, an evidentiary condition, and should 
not be literally applied by a court or jury. So, on the issue of disability by reason 
of illness, we think the explanatory charge would have been proper; but, as we 
view this record, appellant’s liability, if any, rests on appellee’s disability due to 
accidental injury to his eyes, which disabled him from performing work of any 
nature. There is not sufficient evidence of illness of the insured, or that the insured 
was “under the care of a physician and necessarily confined to bed,” as to come 
under the conditions precedent for appellee’s recovery therefor; and for that 
reason the charge, though correct in form, should not have been given on issues 
arising from pleadings and evidence of disabilities by reason of accidental injury. 
The policy does not require the insured to be “confined to bed” as a condition 
precedent for disability benefits due by reason of accidental injury. 


On the trial appellee, in proof of his allegations that the extent of his injuries 
produced blindness, offered in evidence, over appellant’s objections, the testimony 
of Dr. Fred Wyatt to the effect that he examined appellee’s eyes in May, 1934, 2 
years after the alleged accidental disability occurred, and he found appellee was 
totally blind resulting from glaucoma; that he could not determine how long this 
condition had lasted, but evidently for many months or years; and, that his condi- 
tion was chronic, and during this time his eyesight became gradually dimmer an 
finally produced blindness. We think the testimony was admissible. : 

[4-6] It is settled rule in this state that anv fact or circumstance logically 
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related to any issue in the case, either directly or by inference, which conduces to 
any reasonable degree to establish the probability of that issue, should go to the 
jury. Gulf, C. & S. F. Ry. Co. v. Downs (Tex. Civ. App.) 70 S.W.(2d) 318. Sam 
Curry and his wife, Delia Curry, testified that in July, 1930, appellee had the accident 
of getting creosote into his eyes, which produced external evidence of inflamation, 
swelling, pain, and excess flow of fluid, which resulted gradually in the total loss 
of his eyesight. The related symptoms, Dr. Wyatt’s testimony reveals, causes 
glaucoma, which would finally and gradually cause blindness, thus disabling the one 
afflicted from performing any kind of work. The weight of Dr. Wyatt’s testimony 
necessarily rests upon the reasons given by the other witnesses in support of his 
testimony. Our conclusion, therefore, is that there was no error of the trial court 
in admitting the testimony of Dr. Wyatt, notwithstanding, it relates to appellee’s 
condition two years after the alleged accident. It is not essential to the admissi- 
bility of testimony that it relates to the exact time in question, but testimony as 
to conditions existing before or after such time is admissible where it has a direct 
relation to the main subject in controversy. 

[7-9] Appellant assigned error on the action of the court in permitting Delia 
Curry, wife of appellee, to testify that she and her husband were poor people and 
had no money to employ doctors or buy medicine for the treatment of’ appellee’s 
eyes after the accidental injury occurred, and that the insurance company did not 
furnish a doctor to treat him. Also assigns error in permitting appellee to testify 
pretty much to the same effect as the testimony of his wife, Delia Curry. The 
question of appellee’s financial condition evidently had no bearing whatever on 
his right to recover. His suit was based on a written contract and the issues 
involved were his disability from sickness or accident and the attending circum- 
stances, for which the company was liable under the terms of the policy. If he 
came within the terms, he was entitled to recover, regardless of his financial con- 
dition; otherwise, he was not. It is generally held that: “Where improper testimony 
in its nature calculated to prejudice is permitted, the appellate court must presume 
that harm resulted therefrom, unless it affirmatively appears from the record that 
it did not.” 3 Tex. Jur. p. 1257. So, in this case, we think the testimony in question 
was clearly improper, and calculated to prejudice the rights of the insurance 
company; and, since the record does not appear that the testimony did not result 
in harm to the appellant, we conclude that the assignment presents reversible error. 

[10] Appellant also assigns error on the action of the court in permitting 
the introduction of portions of numerous letters written by the attorney for appellee 
to the appellant, depicting appellee’s injury, the extent thereof, and how his con- 
didtion had become progressively worse, and the manner in which appellee had 
been treated by the defendant and its agent. Illustrating the context of the various 
letters objected to, one of them recited that: “About two years ago he (appellee) 
sustained an injury to his eyes and his eyes gradually grew worse until he is now 
almost totally blind. He has been totally disabled from work for nearly two 
years. Your agent continued to collect his premiums on this policy until on or 
about the second week in January, 1932. This party tried several times during the 
past two years to get blanks from your agent to have filled out and the agent 
refused to give him any blanks. He lost his policy and gave your agent ten cents 
to get him a duplicate policy but, he did not get it for him. The agent quit col- 
lecting on this party and finally worked this party out of his policy.” Another 
letter recited: “This party tells me that he was treated at the Baylor Hospital 
more than one year ago and, that he had been treated at the Parkland Hospital 
several times this year.” The other letters contain similar expressions. We think 
there is no use in discussing the question that the unsworn and hearsay testimony 
of the writer, reflected in the letters above mentioned, was not admissible for any 
purpose whatever. The writer of the letters was not under oath when the letters 
were written: the letters are manifestly hearsay and relate to material controverted 
issues of fact involved in the suit. We are of the opinion that the objectionable 
parts of the letters reciting appellee’s injury, the condition resulting therefrom, 
and the acts and conduct of appellant and its agent should have been excluded; 
their admission was calculated to prejudice the rights of appellant and influencing 
the jury in favor of appellee. 

_ Appellant presents other assignments of errors, which we have considered in 
view of another trial of this cause; they are without merit. 
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For the reasons stated, the judgment of the trial court must be reversed and 
the cause remanded for another trial. 
Reversed and remanded. 


AMERICAN NAT. INS. CO. v. GARRISON. No. 1572. 
Court of Civil Appeals of Texas. Eastland. Sept. 18, 1936. 
Rehearing Denied Oct. 16, 1936. 
97 Southwestern Reporter (2d) 534. 
2. INTENT. 

In absence of any policy provision on subject, injury inflicted on insured by 
third person designedly and intentionally so far as actor is concerned, but with- 
out expectation or provocation of insured, is an “accident” as to insured and 
authorizes recovery under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

3. ASSAULT. 

In absence of some qualifying exception, death from unprovoked murder is 

“accident” within terms of life policy providing double indemnity therefor. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


4. AGRESSION. 

Where voluntary conduct of insured is under examination to determine 
if such be accidental means of injury or death to insured at hands of third person, 
if injury or death followed in usual or reasonably to be expected way from 
means voluntarily employed by insured, act of third party is not result “acci- 
dentally effected” within life policy providing double indemnity therefor. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. ASSAULT. 

Voluntary act of third person intended by third person to result in injury 
or death of insured under provisions of life policy allowing double indemnity 
for accidental death is “accidental means” of such death or injury unless as a 
cause it was one of sequences of causes set in motion by voluntary conduct of 
insured under such circumstances that such voluntary conduct of insured was 
technically proximate cause of injury or death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. ACCIDENTAL MEANS. 

Death of insured when shot by antagonist held to result “solely through 
external, violent and accidental means” within double indemnity provision of life 
policy as against contention that insured’s threats, acts, and conduct constituted 
proximate cause of his death, where insured was shot at a time when he was 
making no demonstration to carry out alleged threats previously made. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from District Court, Eastland County; B. W. Patterson, Judge. 

Action by Annie C. Garrison against the American National Insurance Com- 
pany. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Conner & Conner, of Eastland, for appellant. 

Frank Judkins, of Eastland, for appellee. 

FUNDERBURK, Justice. 

Annie C. Harrison, beneficiary in two insurance policies on the life of Seamon 
Garrison, her son, recovered judgment below against American National Insurance 
Company for $824.24, including attorney’s fees of $150 and a 12 per cent. penaltv 
as special damages. The obligation which the judgment enforces was one for 
double indemnity by a policy provision that the principal sum claimed should be 
due in the event “the insured * * * has sustained bodily injury solely through 
external, violent and accidental means * * * and resulting in the death of the 
insured.” The insured was shot and killed by Jep Lowe on November 17, 1934. 
As the case is presented to this court upon appeal by defendant, the judgment 
(not considering in the present connection the award of attorney’s fees and pen- 
alties) was correct, unless the undisputed evidence established conclusively as a 
matter of law that the insured’s death did not result “solely through external, 
violent and accidental means.” 


‘ 
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[1] The defendant by way of special defense alleged certain assaults by the 
insured at different times upon the said Jep Lowe and members of his family, as 
well as threats against them of bodily injury from time to time in 1933 to the date 
of the homicide, of which it was averred that “said Seamon Garrison” thereby 
“adopted a course of conduct toward the said Jep Lowe and his family for several 
years that would or might be reasonably expected to naturally result in a serious 
bodily injury and death, all without any fault on the part of the said Jep Lowe, the 
said Seamon Garrison and his said conduct being the moving cause of his death 
and but for which the ‘same would not have occurred, and such result should 
have been anticipated and foreseen by him as natural consequences of his said 
threats, acts and conduct.” Considering the conclusions thus stated, and assuming 
without deciding, since the question is not presented, that the facts alleged were 
sufficient to support such conclusions, the effect of the plea may be said to be that 
it avers that the insured’s threats, acts, and conduct constituted the proximate 
cause of the death of insured, and that they were the “means” of such death, which 
therefore were not accidental. If it be granted that the establishment of the plea, 
as thus construed, by the undisputed evidence would have entitled the defendant 
to judgment, it does not follow that the judgment rendered was erroneous. Con- 
sidering, as we must, all evidence tending to support the judgment, and rejecting 
all evidence to the contrary, we think it clear that the trial judge as trier of the 
facts, in the absence of a jury, was warranted in concluding that insured was shot 
and killed by Lowe at a time when the former was unaware of any such intent or 
purpose on the part of the latter, and at a time when insured was making no 
demonstration, real or apparent, to carry out threats, if any, previously made. 

[2, 3] Under such view of the evidence the applicable rule of law, we think, 
is that stated in Ruling Case Law, as follows: “In the absence of any policy 
provision on the subject, an injury inflicted on the insured by a third person 
designedly and intentionally so far as the actor is concerned, but without the 
expectation or provocation of the insured, is an accident as to him and authorizes 
a recovery under an accident policy.” 14 R. C. L. 1260. Corpus Juris, under the 
topic head “Intentional Injuries Inflicted by Third Persons,” says: “Injuries inflicted 
by a third person without fault of insured have been held within accident policies ; 
and the same rule has been applied to injuries received by the insured while 
quarreling or fighting, although there is also authority for the view that the 
insurer is not liable in such case.” 1 C. J. § 77 p. 431. Under the last-quoted text 
is cited National Life & Accident Ins. Co. v. Hodge (Tex. Civ. App.) 244 S. W. 
863, wherein it is declared: “The law is well settled that, in the absence of some 
qualifying exception, a death from such causes [unprovoked murder] is, within 
the terms of the policy, an accident.” The proposition thus declared is supported 
by other Texas cases, as follows: Hutcherson v. Sovereign Camp, W. O. W., 112 
Tex. 551, 251 S. W. 491, 28 A. L. R. 823; Home Benefit Ass’n v. Briggs (Tex. Civ. 
App.) 61 S.W.(2d) 867; American Nat. Ins. Co. v. Hammond (Tex. Civ. App.) 
91 S.W.(2d) 432. 

[4] Properly considered, there is no inconsistency, as might at first appear, 
between such statement of the law and the declarations in certain opinions of our 
Supreme Court, as, for instance, in Bryant v. Continental Cas. Co., 107 Tex. 582. 
182 S. W. 673, 677, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517; International 
Travelers’ Ass’n v. Francis, 119 Tex. 1, 23 S.W.(2d) 282: and International 
Travelers’ Ass'n v. Bettis, 120 Tex. 67, 35 S.W:(2d) 1040. In the Bryant Case it 
is said: “An injury may result from the particular, voluntary use of such an 
agency for a given purpose, but not be an accident, because ensuing naturally, and 
in a usual and reasonably to be expected way, from the means thus employed. * * * 
If in the act which precedes the injury, though an intentional act, something 
untoreseen, unexpected, and unusual occurs, which produces the injury, it is 
accidentally caused. If the injury followed in a usual or reasonably to be expected 
way from the means voluntarily employed, that is, the given voluntary act, it is 
not a result accidentally effected.” The rule thus declared has application only 
where voluntary conduct of the insured is under examination to determine if 
such be accidental means of an injury or death. The voluntary act referred to 
and the expectation mentioned were not the act or expectation of a third person, 
but of the insured. The distinction finds illustration in Hutcherson v. Sovereign 
Camp, W. O. W., supra. In that case a wife, the beneficiary in a life insurance 
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policy, shot and killed her husband. The policy by one of its provisions excluded 
the risk of death at the hands of the beneficiary “except by accident.” The Supreme 
Court sustained liability. The court said: “An event resulting in death may be 
objectively accidental, though the event causing such accident may subjectively 
arise and result intentionally on the part of the person responsible for the subjec- 
tive cause.” There was a dissenting opinion in the case, the court at the time 
being presided over by special judges. But, if there should be some doubt as to 
whether, under the particular policy provision involved, the principle declared 
was correctly applied in that case, there can be no doubt, we think, of the soundness 
of the principle stated, nor of its proper application to the instant case. 

[5] The rules and principles of law declared in the Bryant, Francis, and other 
cases are only applicable to the instant case in considering whether voluntary 
conduct of the insured was conclusively, as a matter of law, shown to have been 
the means by which the death of the insured resulted. From a reading of the 
authorities and consideration of the question we are of the opinion that a voluntary 
act of a third person intended by such third person to result in the injury or death 
of an insured under policy provisions like those here involved is, as a matter of 
law, the accidental means of such death or injury, unless as a cause it was one 
of a sequence of causes set in motion by voluntary conduct of the insured under 
such circumstances that such voluntary conduct of the insured be technically the 
proximate cause of such injury or death. Where voluntary conduct of the 
insured is established as the proximate cause of the injury or death, the further 
fact is at the same time established that the willful act of the third person was 
not an accidental means, or at least not solely an accidental means by which the 
injury or death resulted. 

The statements from the authorities above quoted which we hold to be appli- 
cable and controlling were not intended to define accurately and precisely the con- 
ditions under which voluntary acts of a third person causing injury or death would 
not be solely accidental. Hence it is not true that just any character of provocation 
by or expectation or fault of, the insured would prevent such means from being 
accidental. The purpose of the statements was to set forth conditions under which 
such means would be accidental, and not to set forth the conditions under which 
they would not be accidental. In this connection the decision of the Supreme Court 
of Missouri in Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 104, 28 S. W 
877, 30 L. R. A. 209, 47 Am. St. Rep. 638, and of the Supreme Court of Tennessee 
in Union Casualty, etc., Co. v. Harroll, 98 Tenn. 591, 40 S. W. 1080, 60 Am. St. Ren. 
873, are helpful. The holding of such cases is well summarized in the text of R. C 
IL.. as follows: “The death of the assured is regarded as due to an Senin 
though he: was intentionally killed by one upon whom he was moving agressively, 
if he did not know, and had no reason to believe, that his adversary was armed 
with a deadly weapon, with intent upon such advance to slay, and the assured was 
unarmed. Under such circumstances he had a right to presume that, if a fight 
occurred, it would be carried on without the use of deadly weapons.” 14 R. C. L 
1260. As already in effect stated, the true test, we think, is whether or not voluntary 
conduct on the part of the insured was the proximate cause of (means of pro- 
ducing) the injury or death. 24 Tex. Jur. 1036. § 236: Bankers’ Health & Acc. 
Ass’n v. Wilkes (Tex. Civ. ape 209 S. W. 230: 7Ztna Life Ins. Co. v. Hicks. 
23 Tex. Civ. App. 74, 56 S. W. 87 

[6, 7] In the instant case, ili that issues were duly joined by the 
pleadings to the effect that voluntary conduct of the insured was the proximate 
cause of the death of the insured, such issues, as alre ady shown, were not estab- 
lished by the evidence conclusively, as a matter of law, and therefore must here 
he deemed to have been resolved by the trial judge against the insurer. 

We do not think it is necessary to discuss other assignments of error relating 
to the recovery of special damages by way of penalty and of attorney’s fees. We 
think the evidence justifies such award under the law. 

Being of the opinion that the judgment of the court below should be affirmed. 
it is accordingly so ordered. 
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AMERICAN NAT. INS. CO. v. SMITH. No. 3419. 
Court of Civil Appeals of Texas. El Paso. Oct. 22, 1936. 
97 Southwestern Reporter (2d) 963. 
1, PROOF OF LOSS. 

Beneficiary under accident policy held entitled to furnish proofs of death to 
insurer’s local agent, notwithstanding policy provision requiring proof of loss to be 
made at home office (Vernon’s Ann. Civ. St. art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2, WAIVER. 

Insurer by denying liability waives right to demand proof of loss, and recovery 
may be had without furnishing such proofs. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. DENIAL OF LIABILITY 

Denial of liability under accident policy by insurer’s local agent held to relieve 
beneficiary of necessity of furnishing proofs of death, where furnishing such 
proofs to local agent was authorized. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

35. PREMIUM FECEIPT. 

In suit on accident policy, receipt for premium payment shown to be in same 
condition as when received held admissible. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

6. PROOF OF PAYMENT. 

Fact that premium payments on accident policy were not entered in premium 
receipt book did not prevent insurer from being bound by receipt for such payments 
delivered by agent to insured. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

7, DEMAND. 

Demand for payment under statute requiring losses on accident policies to be 
paid promptly may be made after institution of suit and such fact shown by 
amended petition thereafter filed (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from County Court at Law, No. 2, Dallas County; Owen George, Judge. 

Suit by Daisy Smith against the American National Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

W. B. Handley and C. J. Shaeffer, both of Dallas, for appellant. 

Clifford Craig, of Dallas, for appellee. 

PeLpHREY, Chief Justice. 

On October 27, 1933, A. Martin, an agent of appellant, took the application of 
Peter Smith, Gordon Lee Smith, and appellee for insurance policies with appellant 
company. The weekly premiums on the policies were 15, 5 and 10 cents, respectively. 
On November 6th, following, he delivered to Peter Smith a receipt book which 
showed payment of 30 cents on that date and a like payment on November 13th. 
Peter Smith died on January 14, 1934, from gunshot wounds inflicted by one Brant. 
Appellee called the Dallas office of appellant the same day that her husband died 
and A. Martin called to see her. 

This suit, seeking to recover the sum of $408 as principal, $150 as attorney 
fees, and $48.96 as penalty, was filed by appellee on August 2, 1935. 

Appellant answered by general demurrer, general denial, and specially alleged 
that the policy had lapsed long prior to the death of Peter Smith. The jury found 
that Peter Smith died as the result of accidental means; that he paid A. Martin 60 
cents at the time the policy was delivered; that he also paid Martin the sum of 
$1.50 at the time a receipt for that amount was delivered to him by Martin; that 
L. P. Snell denied all liability on the policy in question the first time that appellee 
visited his office; that he was acting within the scope of his authority in so doing; 
that $75 would be a reasonable attorney fee; that the receipt did not have the word 


“due” written on it in ink at the time it was delivered to Peter Smith; and that the 
receipt was not changed by appellee or at her instigation. 
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Judgment was rendered on the findings in favor of appellee, and this appeal 
followed. 

Opinion. 

Appellant attacks the judgment on the ground that no proof of death was made 
and no waiver of such proof shown; that authority of Snell to deny liability was not 
shown; that the policy had lapsed; that the receipt should not have been admitted 
in evidence; and that appellant was not bound by receipt because payments called 
for were not entered in receipt book. 

It is not contended by appellee that she furnished proofs of death to appellant, 
and her whole case is based upon the contention that appellant’s agents by their 
conduct waived the furnishing of such proof. 

Appellant, on the other hand, takes the position that the policy requiring that 
proof of death be furnished to the home office at Galveston as well as the surrender 
of the policy and premium receipt book, a refusal by the local agent to pay the 
policy and his statement that the policy has lapsed does not constitute a waiver of 
the provision as to furnishing proof of death and, further, that appellee did not 
discharge the burden of proving that the local agent was authorized to bind appel- 
lant by his refusal to pay the policy. 

[1] Under article 5546, R. S. 1925, the provision requiring proof of loss to be 
made at the home office was not binding, American Surety Co. v. Blaine, 115 Tex. 
147, 277 S. W. 619, and the proof could properly be furnished to appellant’s local 
agent at Dallas. 

[2] It is well established in this state that, where the insurance company denies 
liability under the terms of the policy, a compliance with the policy to furnish 
proof of loss is waived and a recovery may be had thereon without furnishing such 
proofs. 24 Tex. Jur. § 292, pp. 1111 and 1112, and cases cited. 

[3] Here, the law authorizing the proof of loss to be furnished the local agent 
certainly a denial by him of liability would constitute such denial as would relieve 
appellee of the necessity of going ahead with the matter of proofs. 

[4] Instruments containing apparent alterations are admissible in evidence where 
the alteration is explained and shown not to have been made by the party holding 
it or by his procurement. 2 C. J. § 32, p. 1189. 

[5] The receipt here introduced, having been shown to be in the same condition 
as when received, was properly admitted. 

[6] Appellant’s contention that it is not bound to credit for the payments 
evidenced by the receipt and testified to by appellee, simply because they were not 
entered in the premium receipt book, certainly cannot he sustained. First Texas 
Prudential Ins. Co. v. Mata (Tex. Civ. App.) 35 S.W.(2d) 784. ' 

[71 The demand called for in article 4736, R. S., as amended by Acts 1931, c. 
91, § 1 (Vernon’s Ann. Civ. St. art. 4736), may be made after institution of suit 
and the fact shown by amended petition thereafter filed. Southern Union Life 
Ins. Co. v. White (Tex. Civ. App.) 188 S. W. 266 (writ refused) ; Illinois Bankers’ 
Life Ass’n v. Dodson (Tex. Civ. App.) 189 S. W. 992. 

This is what happened in this suit. 

In argument counsel for annellee referred to appellee as a widow and to apnpel- 
lant as one of the largest Texas corporations doing business in the state. 

A bill of expections was filed raising the question of the propriety of these 
statements which contained a qualification by the trial judge showing that no 
objection was made to the argument at the time it was made. 

[8] An obiection to argument cannot he made for the first time in a motion 
for a new trial, unless it appears that such improper argument injected into the 
case matters dehors the record that are inflammatory and calculated to preiudice 
the rights of the losing party before the iury. 3 Tex. Tur. § 147, pp. 222. 223. 

[9] The remarks here complained of were not onlv based unon evidence in 
the record but were not of such a character that any harmful effect they might 
have had could not have been cured by an instruction of the court. 

The judgment of the trial court is affirmed. 
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INTER-OCEAN CASUALTY CO. v. SMITH. 
Supreme Court of Appeals of Virginia. Nov. 12, 1936. 
188 Southeastern Reporter 210. 
1. OTHER INSURANCE. 

Insurer’s liability.on accident and health policy with death benefit held not 
limited by pro rata payment provision that, if insured should carry other 
insurance covering same loss without giving written notice to insurer, insurer 
should be liable only for such portion of indemnity as indemnity bore to total 
amount of like indemnity in other policies, because another insurer paid to 
beneficiary of another policy of insured on pro rata payment provision of such 
policy, where, at time policy sued on was applied for, other policy had lapsed 
for nonpayment of premium, and premium was accepted by agent of such other 
insurer with knowledge of death of insured. 

(For other cases, see Insurance, Dec. Dig. § 522%.) 

Error to Circuit Court, Wise County; H. A. W. Skeen, Judge. 

Action by A. D. Smith against the Inter-Ocean Casualty Company. To 
review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, 
Eggleston, and Spratley, JJ. 

Morton & Parker, of Appalachia, for plaintiff in error. 

H. J. Kiser and O. M. Vicars, both of Wise, for defendant in error. 

SPRATLEY, Justice. 

Judgment for plaintiff. Defendant assigns error. 

On October 25, 1934, Raymond C. Smith, herein called the insured, made a 
written application to the Inter-Ocean Casualty Company, a corporation, through 
its agent or solicitor, R. L. McLemore, for an accident and health insurance 
policy, with a death benefit in the principal sum of $2600, payable in the event 
of his death to his brother, A. D. Smith, as beneficiary. The application for the 
policy was accepted, the premium thereon was duly paid, the policy dated October 
30, 1934, was delivered to the insured, and it was in force at the time of his death. 
The policy provided against loss resulting solely from bodily injuries effected 
directly and independently of all other causes through accidental means, and 
for the payment of the principal sum, in the event of loss of life from bodily 
injuries under such accidental means, within ninety days from the date of the 
accident. It is admitted that the insured, Raymond C. Smith, met with an 
automobile accident, receiving injuries from which he died on November 9, 
1934, and it is conceded that his death resulted solely from bodily injuries effected 
directly and independently of all other causes through accidental means within 
the meaning and intent of the policy. 

It further appears that the said Raymond C. Smith had, on September 25, 
1932, obtained an accident and health policy from another company, the Provi- 
dent Life & Accident Insurance Company, hereinafter referred to as the Provi- 
dent Company, in the principal sum of $3,000, naming Grace Kline, an aunt of 
the insured, as beneficiary in the event of death. This policy had also been 
solicited and obtained by the same R. L. McLemore, who was then vice president 
and general manager of the Wise Insurance Agency, Incorporated, with its 
principal office in Norton, Va.; that the said MclIemore continued as vice presi- 
dent and general manager of the said agency until about October 22, 1934, during 
which time he collected such quarterly renewal premiums as were paid upon 
that policy. 

At the time the insured, Raymond C. Smith, obtained his policy with the 
Provident Company, his occupation was that of a truck driver and salesman for 
a Coca-Cola Company. Sometime prior to September 25, 1934, which was the 
date on which another quarterly premium became due on the Provident policy, 
he changed his occupation to that of a bookkeeper for the Ford Furniture Com- 
pany at Neon, Ky. This change of occupation from a more hazardous under- 
taking, to that of one less hazardous, entitled the insured to a lower rate of 
premium. The policy issued to him by the Inter-Ocean Company gave him 
the benefit of the lower rate of premium. About October 22, 1934, McLemore, 
the agent, who solicited and obtained both the Provident policy, and the policy 
with the Inter-Ocean Casualty Company, which is the policy here sued on, dis- 
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continued his connection with the Wise Insurance Agency, and went into the 
insurance business on his own initiative, or as a soliciting agent for James C. 
Lipps, who was at that time the agent for the Inter-Ocean Casualty Company. 

The record shows that the quarterly premium due on September 25, 1934, 
on the Provident policy had not been paid, and that McLemore had, on at least 
two or more occasions, talked to the insured about his failure to make the pay- 
ment, and that the insured made it plain to McLemore that he did not intend 
to pay said premium, nor renew said policy with the Provident Company. When 
McLemore left the employ of the Wise Insurance Agency about October 22, 1934, 
the quarterly renewal premium on the Provident policy, although it had been 
past-due since September 25, 1934, had not been paid by the insured, or by any 
one at his request, or within his knowledge. The record is full and clear to 
the effect that the insured had no intention whatever of paying the premium, 
in order to keep the said Provident policy in force, and that McLemore, who 
had sold him the policy and had been collecting the former quarterly premiums, 
was so notified by the insured; and there is no evidence to controvert this as a 
fact. McLemore further testified that at the time he solicited the policy upon 
which this action is based, “We (that is Raymond C. Smith and the witness) 
both knew that the policy (that of the Provident Company) had lapsed on 
account of the non-payment of premium.” 

It further appears that on November 9, 1934, after the death on that day of 
the insured, one E. W. Kelly, the president of the Wise Insurance Agency, 
called on F. B. Kline, the husband of Mrs. Grace Kline, to inquire about the 
accident to Raymond C. Smith, and to collect the premium due on September 
25, 1934, on the Provident policy. Later in that day payment was made by Kline, 
and receipt issued therefor, but at a time after the actual death of the insured 
had occurred, and at a time when the local agency had actual knowledge of 
the injury and of the death of Raymond C, Smith. Kelly was also owner of an 
insurance agency in Bristol called the Central Insurance Agency, with which 
latter company the Wise Insurance Agency made monthly settlements of its 
brokerage. It appears from their records that on September 29, 1934, in accord- 
ance with their manner of doing business, the Wise Agency made a statement 
and remittance to the Bristol Agency, which statement was accompanied by a 
check for $154.05, purportedly including the payment of the premium due Septem- 
ber 25, 1934, by Raymond C. Smith. The Bristol Agency accordingly made pay- 
ment to its principal, the Provident Company. 

The Provident policy contained the following provision with reference to 
default in the payment of premiums: 

“3. If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of a premium by the Company or by any of its duly 
authorized agents shall reinstate the policy but only to cover loss resulting from 
accidental injury thereafter sustained and such a sickness as may begin more 
than ten days after the date of such acceptance.” 

However, after the death of Raymond C. Smith, the Provident Company, 
notwithstanding the situation as set out here with respect to nonpayment of 
the quarterly premium due September 25, 1934, made a final settlement with 
Mrs. Grace Kline, the beneficiary under its policy, in accordance with a pro 
rata payment provision, which is exactly the same in both policies, and is as 
follows: 

“17, If the insured shall carry with another Company, corporation, associa- 
tion or society other insurance covering the same loss without giving written 
notice to the Company, then in that case the Company shall be liable only for 
such portion of the indemnity promised as the said indemnity bears to the total 
amount of life indemnity in all policies covering such loss, and for the return of 
such part of the premium paid as shall exceed the pro rata for the indemnity 
thus determined.” 

It does not appear in the record whether or not the officers of the Provident 
Company, in making the settlement with Mrs. Kline, actually knew of the situa- 
tion respecting the handling of the premium and the delivery of a receipt there- 
for, or whether it was simply a compromise settlement to avoid suit. 

A. D. Smith, the beneficiary in the policy taken out with the Inter-Ocean 
Casualty Company, after the death of Raymond C. Smith, insured, made demand 
for the payment of the $2600, principal sum named in the policy. The plaintiff 





Ace. | Inter-Ocean Casualty Co. v. Smith 679 


in error here declined to make payment of the sum of $2600, and alleged that 
under, by virtue of, and in accordance with the provision of section 17 of its 
policy (the pro rata provision in the policy here under review), he was entitled 
to the payment only of the sum of $1207.18, and tendered a draft on January 
21, 1935, in payment therefor. This draft was accepted by the beneficiary for 
the amount named, but not as a full and final settlement of the claim. ; 

The defendant in error contended that the said Provident policy, by virtue 
of default in the payment of the premium due thereon, had been canceled, and 
was of no legal effect either when the policy sued on was issued, or when the 
insured died; that his interest as beneficiary in the policy sued on could not be 
affected by the acts of third parties, either by intent or mistake, in giving credit 
for premiums not paid by himself, or paid by any one else without his authority 
and consent; that the policy sued on became a life policy in case of death, and 
if the prorating provision be applicable otherwise, it could not apply to a death 
oss. ' 
The beneficiary, A. D. Smith, then brought his action at law in the circuit 
court of Wise county, to recover of the plaintiff in error the sum of $2,600, with 
interest thereon from the 19th day of January, 1935, subject to a credit of 
$1207.18, as of January 14, 1935, until paid, and the costs. And on July 22, 1935, 
in the said court, the jury rendered its verdict accordingly in favor of the plaintiff 
(the defendant in error here), which was sustained by the trial court. | 

The appellant notes six assignments of error to the action of the trial court 
in sustaining the verdict of the jury, but, specifically, urges consideration of 
only three of them. ; ; ; 

[1] The first error alleged was that the trial court erred in refusing to set 
aside the verdict for the plaintiff as being contrary to the law and to the evidence. 
In considering this assignment, it will be noted that the main defense relied on 
was that the policy sued on was governed by the pro rata payment provision 
contained in section 17 thereof, because the insured, in violation thereof, carried 
insurance covering the “same loss” in another company without giving written 
notice to the insurer. 

This position is wholly untenable. The uncontradicted evidence fully and 
clearly discloses that there was no other enforceable contract of insurance cov- 
ering the “same loss” in another company at the time the policy of insurance 
sued on was issued, nor thereafter. It can hardly be conceived, under the facts 
above stated, that a legal recovery could have been had by the beneficiary in 
the policy issued by the Provident Company. 

The fact that the Provident Company had made a settlement with Mrs. 
Kline, the beneficiary named in its policy, ought not to be allowed, and cannot 
be allowed to lessen the liability of the Inter-Ocean Company to Smith, a 
different beneficiary in the policy issued by the latter Company. It does not 
matter whether such a settlement was made under a mistake of law, or of fact, 
or in compromise, or as a gift. Smith was not a party to that settlement. 
He had neither the power nor duty to compel, or to prevent such settlement. 

All of the evidence and every conclusion therefrom establishes a default, and 
an intentional default by the insured in the payment of the premium due the Provi- 
dent Company. There was actual notice to the local agents and solicitors of the 
Provident Company, of the injury and death of the insured, before the payment of 
the defaulted premium and the issuance of a receipt therefor. With such knowl- 
edge before them they were without authority to bind their Company for loss 
resulting from injury already sustained. The accounting made by the local agency 
to the Bristol Agency, and through it to the Provident Company, was made, 
evidently, either through mistake, or in deliberate violation of the provisions of 
the contract of insurance, and without the consent and authority of the insured 
in that policy, or of his beneficiary. 

Holding to this view of the evidence and the legal effect thereof, it becomes 
unnecessary to enter into a discussion of any other questions involved in the first 
assignment of error, all of which become moot questions in this case. 

2] The next two assignments of error may be considered together, since the 
court gave only one instruction at the request of the plaintiff, and it is admitted that 
if the court was correct in giving it, there was no error 1n refusing the instructions 
Sued by the defendant. The instruction given by the court, was in the following 
anguage : 
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“The Court instructs the jury that the policy of the Provident Life and Acci- 
dent Insurance Company, offered in evidence in this proceeding, does not relieve 
the defendant from liability to the plaintiff on the policy sued on and that they 
should find for the plaintiff the sum of $2600.00 with interest thereon from the 
19th day of January, 1935, subject to a credit of $1207.18 as of the 14th day of 
January, 1935,” : 

The appellant objected to this instruction on the ground that it was, in effect, 
a peremptory instruction; that it had no application to the facts shown in the case; 
and that it was an incorrect statement of the law applicable to the case. 

This instruction assumes, as a fact, that which the uncontradicted evidence 
in the case fully and clearly shows. It was the duty of the court to interpret and 
construe the contract, and we think the trial court correctly interpreted the legal 
effect of the evidence, since there was no question of fact to be submitted to the 
jury. The effect of the evidence was to wipe out entirely all defenses, leaving only 
the question of law as to the legal effect of the contract of insurance with the 
Inter-Ocean Company. 

Said this court, in Small v. Virginia Ry. & P. Co., 125 Va. 416, 99 S. E. 525, 
527: “The statute [6003] against peremptory instructions is not to be construed 
as applying to cases in which the verdict of the jury depends necessarily and 
exclusively upon a question of law, such, for example, as the legal effect of a deed 
or contract.” The cases of Harrison vy. Gardner Inv. Corporation, 132 Va. 238, 
111 S. E. 234, and Realty Co. v. Barcum, 129 Va. 466, 106 S. E. 375, cite with 
approval the ruling in Small’s Case, supra. 

Again, in Hecht v. Hampton, etc., Ins. Co., 150 Va. 73, 142 S. E. 351, 353, it 
was held: “The trial court determined, and properly we think, that the whole 
transaction between the parties was in writing, and that, so far as the writing 
dealt with the matter in controversy, there was no ambiguity in the writing. It 
therefore proceeded to construe the contract in an instruction to the jury, the 
practical effect of which was to direct a verdict for the plaintiff. That instruc- 
tion, which was the only instruction given in the case except one as to the burden 
of the proof, correctly interprets the contract in our opinion.” 

We think that the instruction in question contains no more than a construction 
of the contract of insurance, and, under the facts in this case, it is not per se in 
violation of the statute (Code 1919, § 6003). 

Upon the evidence here, no other verdict could have been properly rendered. 
If any other verdict had been rendered by the jury, it would have become the 
duty of the trial court to have set the same aside, and to have rendered a judgment 
for the plaintiff in the amount claimed. 

The verdict of the jury was in accord with the evidence and the law, and we 
affirm the judgment of the trial court. 

Affirmed. 


EGAN v. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Court of Wisconsin. Nov. 10, 1936. 
269 Northwestern Reporter 667. 
1. STRAIN. 

Evidence that accidental slip on icy surface, which subjected insured’s back to 
severe wrench, would have solely caused some considerable injury if insured’s spine 
had been in perfectly normal condition, held to support finding that accidental slip 
produced total disability independently and exclusively of all other causes within 
accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Fritz, J., dissenting. 

Appeal from a judgment of the Circuit Court for La Crosse County; R. S. 
Cowie, Judge. 

Affirmed. 

Action by Gregory J. Egan as plaintiff against the Preferred Accident Insur- 
ance Company of New York, defendant, commenced on April 11, 1934, to recover 
on a policy of accident insurance for a total disability claimed by plaintiff to have 
been sustained by him as the result of an accident on December 25, 1932. The 
action was tried to the court and a jury, and a special verdict returned. The finding 
was that the plaintiff had been totally disabled from December 25, 1932, up to the 
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time of the commencement of the action, and that this disability was caused by the 
accident independently and exclusively of all other causes. On November 25, 1935, 
judgment was entered for the plaintiff upon the verdict in the sum of $2,901.61 
damages and costs. Defendant appeals. The material facts will be stated in the 
opinion. 

Geo. H. Gordon, Law & Brody, of La Crosse, for appellant. 

Higbee & Higbee, Jesse E. Highee, and Otto Bosshard, all of La Crosse, for 
respondent. 

WICKHEM, Justice. 

Plaintiff was a physician practicing his profession in the city of La Crosse. 
In May, 1917, he had issued to him from defendant a policy of accident insurance 
which provided for the payment of indemnities, “If such bodily injury shall, from 
the date of the accident and independently and exclusively of all other causes, 
directly, continuously and totally disable and prevent the insured from performing 
any and every kind of duty pertaining to his occupation, and if during the period 
of such continuance and total disability, such bodily injury shall be the sole and 
direct cause of any of the losses enumerated in this part.” 

December 25, 1932, during the course of answering a professional call, plaintiff 
slipped on an icy surface and, although he did not fall, subjected his back to a 
severe wrench, Although in considerable pain, he made the call and after return- 
ing to his home treated the injury by applying an electric pad. It is unnecessary 
to detail the progress of his difficulty further than to state that ever since the 
date of the accident he has been wholly incapacitated and unable to attend to his 
usual duties, which is the basis for a claim for total disability under the accident 
policy. 

Defendant made an investigation and upon findings of its physicians concluded 
that plaintiff’s disability was due to conditions of health rather than exclusively 
accidental causes, and offered to pay him under a separate health policy also carried 
with defendant. Plaintiff declined this offer. 

[1] The first question is whether there is any evidence to sustain the conclusion 
of the jury that the accident in question produced total disability independently 
and exclusively of all other causes. Defendant contends that the record shows 
plaintiff's total disability to be partly if not wholly, due to a condition of health, 
and especially to an arthritic condition, existing in his lower back at the time of 
the accident. Defendant claims that a sacroiliac sprain or strain suffered in the 
manner complained of would be wholly cured in from two weeks to three months 
were it not for contributing causes. Reliance is had upon Cary v. Preferred 
Accident Ins. Co., 127 Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. 
St. Rep. 997, 7 Ann. Cas. 484, and Cretney v. Woodmen Accident Co., 196 Wis. 29, 
219 N. W. 448, 449, 62 A. L. R. 675. In these cases it was held that when at the 
time of the accident there was an existing disease which, cooperating with the 
accident, resulted in the injury or death, the accident cannot be considered as the 
sole cause or as the cause independently of all other causes. 

In each of these cases, the court was dealing with the relation to an accident 
of an active disease. The conclusions there expressed must be considered to have 
been somewhat modified by what was said in Herthel v. Time Ins. Co., 265 N. W. 
575, 577, in which this court stated that: “If a disease or bodily condition exists 
and an accident occurs, to constitute the accidental means the sole cause of an 
injury, under policies like the one in suit, it is not necessary that the injury or the 
results thereof would have been as severe as they were had the disease or bodily 
condition not existed: but it is sufficient if the accidental means would have solely 
caused some considerable injury had the disease or bodily condition not existed. 
But, if no considerable injury at all would have resulted had the insured not been 
afilicted with the existing disease or condition, the accidental means cannot be 
considered as the sole cause of the injury.” 

_ Applying the doctrine of the Herthel Case to this case, in the light of the 
evidence, we see no reason to disturb the finding of the jury. The medical experts 
offered by plaintiff gave testimony from which the jury was entitled to conclude 
that while there were certain abnormalities of growth in the spine of plaintiff, 
these were the result of advancing years or congenital anomalies and were not 
produced by or evidence of an active disease which contributed to plaintiff’s 
present symptoms in cooperation with the accident. It was the view of the plain- 
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tiff’s experts that the injury resulted in lumbo sacral or sacroiliac strain, and that 
plaintiff's present symptoms and disability are solely referable to the strain. The 
import of their testimony must be taken to be that the accident “would have solely 
caused some considerable injury” had plaintiff’s spine been in a perfectly normal 
condition. 

[2] Defendant complains that it appears that plaintiff did not furnish the 
experts with a complete history of certain difficulties with his spine which 
antedated the injury. However, on the cross-examination, this circumstance 
was put to plaintiff’s principal expert, who, while recognizing the importance 
of plaintiff’s past history as an assistance to diagnosis, adhered to his conclusion 
based on actual examination that plaintiff was not afflicted with any disease of the 
spine, and that the physical anomalies which he did have were not contributing 
causes to his disability. 

It is also contended that the court erred in the submission of the cause in 
that the special verdict did not present to the jury the real controversy. The 
special verdict was submitted as follows: 

“Questfon 1. Did the plaintiff, Gregory J. Egan, on December 25th, 1932, 
suffer bodily injury through accidental means? Answer: Yes. 

“Question 2. If you answer question number one ‘yes,’ then answer this 
question: Was the plaintiff Gregory J. Egan thereby totally disabled from per- 
forming the usual duties pertaining to his occupation and profession as a physi- 
cian and surgeon? Answer: Yes. 

“Question 3. If you answer questions one and two both ‘yes,’ then answer 
this question: Did such disability of the plaintiff Gregory J. Egan, result directly 
from such bodily injury, independent of all other causes? Answer: Yes. 

“Quetion 4. If you answer question three ‘yes,’ then answer this question: 
Did such disability, independent of all causes other than the injury suffered 
through the accident of December 25th, 1932, continue from the time of such 
accident up to the time of the commencement of this action in April 1934? 
Answer: Yes. 

“Question 5. If you answer question four ‘no,’ then answer this question: 
What period of time was the plaintiff totally disabled due solely to the accident 
of December 25th, 1932, independently of all other intervening causes? Answer: 


[3] It is contended that the fourth question is misleading; that it inquires 
whether the disability continued down to the commencement of the action, 
which was not disputed; and that the words, “independent of all causes,” etc., 
relate to and modify disability. It is contended that the question should have 
been whether the bodily injury so sustained on December 25, 1932, acting inde- 
pendently and exclusively of all causes whatsoever, produced and continued to 
produce total disability down to the time of the commencement of the action. 
Literally, the objection may be well taken, but we are satisfied that the jury 
could not have been misled to defendant’s prejudice by the form of the question. 

[4] Objection is also made to the form of question 5. It is claimed that this 
question should have been preceded by the statement, “If you answer question 
three ‘yes,’ and question four ‘no,’ then answer this question,” or, if the present 
introductory matter was retained, that the question should have been made to 
read, “What period of time, if any,” etc. In its present form it is claimed to 
assume that there was total disability due solely to the accident, independently 
of all other intervening causes and to inferentially direct an affirmative answer 
to question 3. We think this objection to be without merit. Question 4 was 
only to be answered in the event that question 3 was answered “yes.” Question 
5 was only to be answered in case question 4 was answered, so that question 5 
could only be answered if and after question 3 was answered “yes.” Since the 
jury did not reach question 5 until and unless question 3 should receive an 
affirmative answer, it cannot be supposed that the form of question 5 would 
influence the consideration of question three. The introductory matter was 
literally correct, and the form of the question could not have resulted in pre- 
judice to defendant. ; 

Defendant’s principal contention upon this appeal is that the court erred im 
failing to enter an order for the removal of the cause to the federal court. At 
the time of the commencement of the action assuming defendant to be liable 
upon the policy, plaintiff's claim was well under $3,000. The amount due consisted 
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of installments of indemnity payable under the terms of the policy and was 
ascertainable with mathematical accuracy at any given time. There was con- 
siderable delay in bringing the case to trial, and by that time the accrual of 
other installments of indemnity had increased plaintiff’s actual claim to $5,610. 
On the opening day of court, plaintiff moved to amend the ad damnum clause 
so as to demand recovery in the latter sum. Before the impaneling of a jury 
to try the cause, the attorneys for defendant immediately served upon attorneys 
for plaintiff notice of application for removal of the cause to the federal court 
and promptly filed with the court a petition and bond for removal. The fact of 
diversity of citizenship at the commencement of the action and at the time of the 
filing of the petition for removal was properly set forth and is conceded. 
Defendant contends that immediately upon the granting of plaintiff’s motion to 
amend the complaint and thereby increase the demands of the complaint to an 
amount in excess of $3,000, defendant became entitled to petition for removal 
to the federal court, and that upon the filing of the petition and bond, the state 
court immediately lost jurisdiction. Upon the filing of defendant’s petition and 
bond, plaintiff immediately moved to withdraw his application to amend the 
camplaint and this motion was granted. Defendant contends, however, that the 
fling of its petition and bond deprived the state court of jurisdiction even to 
permit a withdrawal of the amendment. These contentions make it necessary 
briefly to examine the authorities upon this question. 

[5] The filing of a proper petition and bond for removal in a removable 
case divests the state court of jurisdiction and vests jurisdiction in the federal 
court. This is true although further acts may be necessary in federal court 
before that’ court can properly exercise jurisdiction. Marshall v. Holmes, 141 
U. S. 589, 12 S. Ct. 62, 35 L. Ed. 870; Madisonville Traction Co. v. St. Bernard 
Mining Co., 196 U. S. 239, 25 S. Ct. 251, 49 L. Ed. 462; Anderson v. United 
Realty Co., 222 U. S. 164, 32 S. Ct. 50, 56 L. Ed. 144; National Steamship Co. v. 
Tugman, 106 U. S. 118, 1 S. Ct. 58, 27 L. Ed. 87; Kingston v. American Car & 
Foundry Co. et al. (C. C. A.) 55 F. (2d) 132; State Improvement-Development 
Co. v. Leininger et al. (D. C.) 226 F. 884. 

[6-8] Assuming that the facts set forth by the complaint are such as to 
make the cause removable and that a petition and bond for removal is filed in 
the state court, the state court is without jurisdiction thereafter to permit an 
amendment of the complaint to delete facts making the cause removable. For 
example, plaintiff, after the petition and bond for removal are filed, may not 
avoid removal by amending his complaint to demand a lesser sum although such 
amendment is allowed by the state court. Kanouse v. Martin, 15 How. (56 U. S.) 
198, 14 L. Ed. 660; George Weston, Ltd. v. New York Central R. Co. et al., 
115 N. J. Law, 564, 181 A. 18. Where the original complaint demands a sum less 
than that required for removal and plaintiff by amendment subsequently 
increases the demand to a sum in excess of the statutory requisite, it is the 
rule, subject to limitations hereafter to be discussed, that defendant may there- 
after file a petition and bond for removal. Markey v. Chicago, M. St. P. R. Co., 
171 Towa 255, 153 N. W. 1053; Remington v. Central Pac. R. Co., 198 U. S. 95, 
25 S. Ct. 577, 49 L. Ed. 959; Huskins vy. Cincinnati, N. O. & T. P. R. Co. (C. C.) 
37 F. 504, 3 L. R. A. 545. 

[9] None of the foregoing rules are seriously questioned here, and all of 
them appear to be clearly sustained by the authorities. The difficulty arises 
out of the rule generally stated that a cause is not removable. unless it could 
originally have been brought in the federal court. Madisonville Traction Co. 
v. St. Bernard Mining Co., supra; Minnesota v. Northern Securities Co., 194 
U. S. 48, 24 S. Ct. 598, 48 L. Ed. 870; Tennessee v. Union & Planters’ Bank, 
Tennessee v. Bank of Commerce, 152 U. S. 454, 14 S. Ct. 654, 38 L. Ed. 511, 
Davidson vy. Mexican National R. Co., 157 U. S. 201, 15 S. Ct. 563, 39 L. Ed. 672; 
Metcalf v. Watertown, 128 U. S. 586, 9 S. Ct. 173, 32 L. Ed. 543. 

From the rule as thus stated have proceeded several holdings to the effect 
that there is no right of removal for diversity of citizenship unless the diversity 
existed when the suit was brought. Stevens vy. Nichols, 130 U. S. 230, 9 §. Ct. 
518, 32 L. Ed. 914; Kinney v. Columbia, etc., Ass’n, 191 U. S. 78, 81, 24 S. Ct. 30, 
48 L. Ed. 103; Mattingly v. Northwestern Virginia R. Co., 158 U. S. 53, 15 
S. Ct. 725, 39 L. Ed. 894; Kellam v. Keith, 144 U. S. 568, 12 S. Ct. 922, 36 L. Ed. 
44; Anaconda Copper Mining Co. v. Butte-Balaklava Copper Co. (D. C.) 200 





Sgt GARRITY SRI 


684 ‘lle Insurance Law Journal, Vol. 88 | Mar., 1937 


F. 808, 810. In the latter case it is said: “The rule of those cited by defendant, in 
so far as removability for diverse citizenship is concerned, is that a case not 
removable when and as brought may thereafter become in its nature removable, 
and may then be removed, though the original time to answer or plead has 
expired. But this presupposes a case that could have been brought as it there- 
after was made—wherein the jurisdictional facts as they subsequently appeared 
were existing facts when the suit was brought. If defendant’s contention that 
a right of removal may ‘come into being’ after the time for answer has expired 
means more than this—means that the jurisdictional facts may come into being 
after the time to answer has expired, and thereby a right of removal be created 
—it would seem that the cases cited in support thereof do not sustain it.” 

[10] Thus, where removal is sought by reason of diversity of citizenship, it is 
the rule that in order to entitle defendant to removal, the jurisdictional fact of 
diversity must have existed at the commencement of the action as well as at the 
time of filing of the petition. The question is whether the same rule is applicable 
to the amount in dispute. 

The case closest in point is that of Carrick v. Landman (C. C. Ala.) 20 F. 209, 
In that case the suit was brought in the state court to recover upon a promissory 
note in the sum of $350.57. The removal statute (Rev. St. § 639, 28 U. S.C. A. § 
71 note) at that time set as a prerequisite of removal the requirement that the 
amount in dispute exceed the sum of $500. There was a delay of about eleven 
years in bringing the cause to trial, and. in the meantime, accrued interest increased 
the amount to a sum in excess of $500. There was no amendment of pleadings, but 
this would seem to be immaterial, since the fact that the greater sum could be 
recovered without further pleading would not impair the fact that the greater 
sum was in dispute at the trial. The court held that the conditions present at the 
time when plantiff invoked the jurisdiction of the state court controlled upon the 
question whether the suit was removable from the state court to the Circuit Court 
of the United States. The court cites with approval Spear, Law of Federal Judi- 
ciary, p. 462: “The absence of this condition is fatal to the right of removal as given 
by the statute. The right depends upon a statute, and the facts as they existed when 
the suit was commenced in the state court in respect to the sum or value in dispute 
must determine whether this particular condition of the statute is present.” 

The court considered that the rule requiring the existence of diversity of citi- 
zenship at the time when the suit was begun in the state court compelled the same 
conclusion with respect to the amount in dispute. See, also, La Montagne vy. T. 
W. Harvey Lumber Co. (C. C.) 44 F. 645. 

On the other hand, as heretofore stated, it is held in several cases that where 
plaintiff amends his petition or complaint to increase his damages to a sum in excess 
of the jurisdictional amount, defendant may petition for removal. Markey Vv. 
Chicago, M. St. P. R. Co. and Huskins v. Cincinnati, N. O. & T. P. R. Co., supra. 

[11] The two cases above cited, however, involve tort actions for unliquidated 
damages, and the facts at the commencement of each action would have warranted 
any demand that the plaintiff in his judgment might have elected to make. It is 
evident that a plaintiff in such a case may not defeat defendant’s right to removal 
by demanding in his original complaint a sum less than the minimum for removal 
and later amending his complaint to claim his full damages. The present case, 
however, is quite different. Here the damages are liquidated and mathematically 
ascertainable, and at the commencement of the action plaintiff did not demand, and 
the record shows that he could not have demanded, a sum in excess of that set 
forth in his complaint. The increased amount demanded by the amended complaint 
accrued after the commencement of the action, and while the matter is not free 
from difficulty, we conclude that the cases above cited to the effect that the jurisdic- 
tional facts must exist at the time of the commencement of the action are appli- 
cable and that the cause was not removable. 

Judgment affirmed. 

Fritz, J., dissents. 
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Jefferis v. London Assur, Corporation 


JEFFERIS v. LONDON ASSUR. CORPORATION. No. 5. 
District Court, D. Delaware. Sept. 28, 1936. 
. 16 Federal Supplement 590. 
2. PLACE OF CONTRACT. 

In action on fire policy which was a Maryland contract, law of Maryland 
held to govern rights of parties. 

(For other cases, see Insurance, Dec. Dig. § 147[1].) 

3. MORTGAGE. ; ' 

In Maryland, mortgagee in fire policy with standard mortgage clause may bring 
suit without joining mortgagor or mortgagor may bring suit without joining 
mortgagee, provided the consent of mortgagee is established in such way that 

I 3 ; y 
mortgagee would be estopped from suing the insurer. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

4. CONSENT. es at i 

Under Maryland law, where mortgagor in fire policy containing standard 
mortgage clause sues insurer, consent of mortgagee so as to estop mortgagee from 
suing insurer must be alleged. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

6. STANDARD MORTGAGE CLAUSE. | aa i 

Although standard mortgage clause in fire policy is not complete in itself, it 
creates separate insurance of mortgagee’s interest. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

7, EXCESS INSURANCE. 5 

Fire policy with standard mortgage clause attached insures two persons with 
separate interests in the property who have contractual relations with each other, 
and is excess insurance with respect to interest of owner over and above interest 
of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

8. DUTY OF INSURER. 

Obligatton of insurer under fire policy containing standard mortgage clause, 
and of person entitled to payment, depends upon terms of policy applied to facts 
outside the policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

9. MORTGAGE. 

Owner of property insured by fire policy containing standard mortgage clause 
held not entitled to maintain suit on policy where loss was admitted to be less than 
the mortgage indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

Action by Emmarene Jefferis, executrix of the estate of Elizabeth Mills, 
deceased, against the London Assurance Corporation, wherein the defendant filed 
a plea in abatement, and the plaintiff demurred to such plea. 

Demurrer overruled. 

Marguerite Dugan Bodziak, of Wilmington, Del., for plaintiff. 

Caleb 5. Layton (of. Richards, Layton & Finger), of Wilmington, Del., and 
5. Ralph Warnken (of Cook & Markell), of Baltimore, Md., for defendant. 

NiEtps, District Judge. 
liste aa, Assumpsit by Emmarene Jefferis, executrix of the estate of 
aa eth Mills, deceased, against the London Assurance Corporation to recover 
$5, = besides interest and fees) the full amount of a policy of fire insurance for 
. — loss of the dwelling house insured and destroyed. Defendant filed a plea 

: vatement alleging that the policy contained the Mortgagee Clause A provision 
- that the interest of the mortgagee exceeded the loss sustained by fire. Plaintiff 
a a general demurrer to the plea in abatement. Such a demurrer challenges the 
egal sufficiency of plaintiff's declaration as well as defendant’s plea in abatement. 

In her declaration, plaintiff alleges that on November 4, 1933, at Bel Air, 
hy Elizabeth Mills was owner of a dwelling situated near Laurel Brook Station, 
Md.; that in consideration of $27.20 paid by Elizabeth Mills defendant delivered 
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to her a policy of insurance and thereby insured Elizabeth Mills “against all direct 
loss and damage by fire’ to said dwelling house for one year from November 4 


1933, to November 4, 1934, to an amount not exceeding $5,000; that Elizabeth Mills 
died February 22, 1934, and plaintiff was duly appointed her executrix; that after 
the delivery of the policy and before the expiration thereof, to wit, June 7, 1934, 
the dwelling house insured was totally damaged and destroyed by fire causing 
plaintiff a direct and total loss to the full amount of the policy, to wit, $5,000, 
and that proof of such loss was furnished defendant. 

To this declaration defendant filed a plea in abatement alleging that a provision 
known as Mortgagee Clause A was attached to said policy of fire insurance and 
was a part thereof. That this provision was in the following language : 

“Mortgagee Clause—A 

“Loss or damage, if any, under this policy shall be payable to Jarrettsville 
Building Association lst Mortgagee, Jarrettsville, Md. and Julia S. Carnell, 2nd 
Mortgagee, Address 1321 3rd National Bldg., Dayton, Ohio. 


- — —— mortgagee (or trustee) 
(Indicate whether first, second, etc. mortgagee, as the case may be.) 


as interest may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, nor by any change in the 
title or ownership of the property, nor by the occupation of the premises for pur- 
poses more hazardous than are permitted by this policy; provided, that in case the 
mortgagor or owner shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, pay the same. 

“Provided, also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 


the knowledge of said mortgagee (or trustee) and, unless permitted by this policy, 
it shall be noted thereon and the mortgagee (or trustee) shall, on demand pay the 
premium for such increased hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit only 
of the mortgagee (or trustee) for 10 days after notice to the mortgagee (or trustee) 


of such cancellation and shall then cease, and this company shall have the right, on 


like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for loss 
or damage under this policy and shall claim that, as to the mortgagor or owner, no 
liability therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to whom such payment 


shall be made, under all securities held as collateral to the mortgage debt, or may 


at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee (or trustee) to recover the full amount of 
their claim. 


“Attached to and made a part of Policy No. 5622 of the London Assurance 


Insurance Company of London, England 
“Dated November 4, 1933 





“Chas. H. Reed Agent 
of Chas. H. Reed, Inc.” 
That on June 7, 1934, the date of the loss and thereafter, the interest of Jar- 


rettsville Building Association, as first mortgagee of the property destroyed, 
exceeded the amount of the loss sustained by the fire. That because Jarrettsville 


Building Association is not named as party plaintiff, defendant prays judgment, and 
that the writ of summons be quashed. 


To this plea in abatement plaintiff filed a general demurrer which, of course, 
challenges the legal sufficiency of plaintiff’s declaration. 

|2-4] The policy of fire insurance delivered to Elizabeth Mills is a Maryland 
contract, and the rights of the parties are determined by Maryland law. In Mary- 


land the mortgagee in a policy with a standard mortgagee clause may bring suit 
without joining the mortgagor or the mortgagor may bring suit without joining the 





urse, 


‘land 
fary- 

suit 
gz the 
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mortgagee, provided the consent of the mortgagee is established in such a way that 
the mortgagee would be estopped from suing the insurer. Such consent must, of 
course, be alleged in the declaration, Hanover Fire Ins, Co, v, Brown, 77 Md. 64, 
76, 25 A. 989, 27 A. 314, 39 Am, St. Rep. 386; Farmers’ Fire Ins, Co. v. Baker, 94 
Md. 545, 51 A. 184; Hough vy. President, etc., of People’s Fire Ins. Co., 36 Md. 398, 
31; Coates & Brother v. Pennsylvania Fire Ins. Co., 58 Md. 172, 42 Am. Rep. 327. 

[5] Plaintiff’s demurrer admits that the amount payable under the policy is less 
than the amount due the first mortgagee. The obligation of the defendant is set 


forth in the standard mortgagee clause: “Loss or damage, if any, under this policy 
shall be payable to Jarrettsville Building Association lst Mortgagee * * * as 


interest of the mortgagee * * * only therein, shall not be invalidated by any act or 


neglect of the mortgagor or owner of the within described property. * **” The 


obligation of the contract is to pay the loss or damage by fire to the mortgagee. 
[6] The standard mortgagee clause creates a separate insurance of the mort- 
gagee’s interest. The clause, however, is not complete in itself as constituting a 
separate insurance of the mortgagee’s interest. 
“By taking the insurance in the manner the mortgagee herein did, instead of 
taking out a separate policy, all the provisions in the policy which from their 
nature would properly apply to the case of an insurance of the mortgagee’s interest 


would be regarded as forming part of the contract with him, while those provisions 
which antagonize or impair the force of the particular and specific provisions con- 


tained in the clause providing for the insurance of the mortgagee must be regarded 
as ineffective and inapplicable to the case of the mortgagee.” Eddy v. London 
Assur. Corporation, 143 N. Y. 311, 324, 38 N. E. 307, 310, 25 L. R. A. 686. 

|7, 8] An insurance policy with the standard mortgagee clause attached insures 


two persons with separate interests in the property who have contractual relations 


with each other, Such a policy is excess insurance with respect to the interest of 


the owner over and above the interest of the mortgagee. The obligation of the 
insurer to pay and of the person who is entitled to payment depends upon the terms 
of the policy applied to facts outside the policy. 

A statutory form of fire insurance policy similar to the policy in this case 
became effective in New York in 1886 and is prescribed by law since 1917. Sub- 


stantially the same clause as here was construed by the Court of Appeals of the 


state of New York: “It was an independent agreement partaking in no sense of the 


character of an assignment of a policy of insurance, but one in which the mortgagees 
were recognized as a separate party, having distinct rights, and entitled to receive 
the full amount of insurance money, without any regard whatever to the owner of 
the property.” Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141. 

[9] If the owner has no right to demand payment of a loss which is less than 


the amount of the mortgage indebtedness, the owner cannot maintain suit therefor. 


As the interest of the mortgagee is separately insured, he necessarily is entitled to 


demand payment and to sue. Where the loss is admitted to be less than the mort- 
gage indebtedness, the mortgagee is the only person who can sue. 

Defendant in its brief admits that the mortgagee’s right to sue has not been 
barred by limitations because defendant has extended the time within which suit 
may be brought. 


The demurrer to the plea must be overruled, 


RHODE ISLAND INS. CO. v. WURTMAN. 
Court of Appeals of Kentucky. Nov. 4, 1936. 


s 98 Southwestern Reporter (2d) 29. 
1, FORECLOSURE. 


Provision that fire policy was void if, with knowledge of insured, foreclosure 
proceedings were commenced or notice given of sale of any property covered by 
policy by virtue of any mortgage or trust deed, was valid. ~ 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

z. MQRTGAGE CLAUSE. 
_ “Standard mortgage clause” is distinguishable from “open mortgage clause” 
in that open mortgage clause provides that policy shall be payable to mortgagee 


as his interest may appear, and that his rights will be defeated by breach of con- 
ditions of policy by mortgagor, while “standard mortgage clause” provides that 





688 The Insurance Law Journal, Vol. 88 [Mar., 1937 


in case of loss policy is payable to mortgagee, and that his interest as payee shall 
not be invalidated by act of mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. AMBIGUITY. 

Where language of insurance policy is ambiguous, it should be construed 
strictly against insurer and liberally in favor of insured, particularly where ambigu- 
ous language is in clauses providing for forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. FORECLOSURE. 

Provision that fire policy was void if, with knowledge of insured, foreclosure 
proceedings were commenced or notice given of sale of any property covered by 
policy by virtue of any mortgage or trust deed, could not be extended to include 
other kinds of liens without violating rule of liberal construction in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

7. VENDOR’S LIEN. 

Insurer was not relieved from liability for loss under provision in policy that 
policy was void if, with knowledge of insured, foreclosure proceedings were com- 
menced or notice given of sale of any property covered by policy by virtue of any 
“mortgage” or “trust deed,” because suit had been brought against insured before 
fire to enforce vendor’s lien on insured property, since, under rule of strict con- 
struction, language in policy could not be extended to include liens not expressly 
mentioned. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Appeal from Circuit Court, McCracken County. 

Action by Louis Wurtman against the Rhode Island Insurance Company. From 
a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

Sen S. Adams and Albert M. Karnes, both of Paducah, for appellee. 

Rees, Justice. 
ee co ae aaate Island nenramce Company of Providence, R. I, 
+ weg aged Me se ete S N a a dwelling and barn for a period of 
ar mies a ee, and , respectively. W. A. Stokes conveyed 

et ons o Johnnie Stokes and B. C. Stokes, and the insurance company, by 
ne ‘Sakenis’ Sao mana - anaes to the purchasers. On 
saeelins Louie te Stokes and B. C. Sto es conveyed the property to the 
appellee, Louis Wurtman, for a valuable consideration and the further considera- 
tion of $484, evidenced by a note executed by appellee due twelve months after 
date and payable to the Paducah Lumber & Manufacturing Company. The note 
was secured by a lien retained in the deed. On March 15, 1932, the appellant, by 
an indorsement on the policy, transferred the insurance to Louis Wurtman. It 
was apprised at that time of the existence of the note executed by the appellee 
to the Paducah Lumber & Manufacturing Company and that it was secured by 
a lien retained in the deed to appellee. At the request of the Paducah Lumber & 
Manufacturing Company the appellant issued to it a standard mortgage clause, 
which provided that loss or damage, if any, under the policy should be payable 
to the Paducah Lumber & Manufacturing Company as its interest might appear, 
and that the insurance as to the interest of mortgagee only therein should not be 
invalidated by any act or neglect of the mortgagor or owner of the property, 
nor by any foreclosure or other proceedings or notice of sale relating to the 
property, nor by any change in the title or ownership of the property, nor by 
the occupation of the premises for purposes more hazardous than were permitted 
by the policy. This writing was not attached to the policy, but was delivered| 
to the Paducah Lumber & Manufacturing Company, and appellee was unaware of 
its existence until after the institution of this suit. 

The policy contained this provision: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void * * * if, 
with the knowledge of the insured, foreclosure proceedings be commenced or 
notice given of sale of any property covered by this policy by virtue of any mort- 
gage or trust deed.” 
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The appellee failed to pay the lien note when it became due, and, on June 19, 
1933, the Paducah Lumber & Manufacturing Company instituted a suit in the 
McCracken circuit court to recover the amount of the note and to enforce the lien. 
Summons was served on appellee on August ‘29, 1933. The dwelling house covered 
by the policy was destroyed by fire September 30, 1933. After the fire, appellant 
purchased from the Paducah Lumber & Manufacturing Company the note executed 
to it by appellee. The appellee instituted this action against the insurance com- 
pany to recover the face amount of the policy, and the insurance company answered, 
denying liability in any sum and pleading affirmatively the provision in the policy 
with reference to foreclosure proceedings. It alleged that foreclosure proceedings 
were instituted by the owner of the lien note with the knowledge of the insured; 
that there was no agreement waiving the forfeiture provisions of the policy; 
and that, by reason of this breach of the insurance contract, the policy was void 
as to the appellee, Louis Wurtman. The insurance company later filed an amended 
answer in which it alleged that it was the owner of the note which was secured 
by a lien, and it asked for a judgment on the note against the plaintiff and for the 
enforcement of the lien. The case was submitted to the court without the interven- 
tion of a jury, and the court adjudged that the insured was entitled to recover 
$1,000 less $499.50, the consideration paid for the note by appellant, and judgment 
was rendered against the defendant in the sum of $500.50. 

[1-5] Appellant contends that the institution of the suit by the Paducah 
Lumber & Manufacturing Company to enforce its vendor’s lien was the com- 
mencement of foreclosure proceedings within the meaning of the forfeiture 
provision of the policy, and that, while such action did not impair the 
security of the holder of the lien under the standard mortgage clause, yet 
it did avoid the policy as to the insured. In Insurance Company of North 
America v. Cheathem, 221 Ky. 668, 299 S. W. 545, it was held that the 
institution of a suit to enforce a mortgage lien is a foreclosure proceed- 
ing within the meaning of the provisions of the policy, although strict 
foreclosures had been abolished in this state by section 375 of our Civil Code 
of Practice. The clause providing that the institution of the foreclosure pro- 
ceedings should void the policy was valid. The reason for inserting such clauses 
in fire insurance policies is the increased risk which human experience shows 
to arise whenever foreclosure proceedings are started. Insurance Co. of North 
America v. Cheathem, supra; Hartford Fire Insurance Co. v. Bryan, 244 Ky. 
61, 50 S.W.(2d) 74; Springfield Fire & Marine Insurance Co. v. Blevins, 234 Ky. 
183, 27 S.W.(2d) 699; Lawson v. Twin City Fire Insurance Co. (D. C.) 2 F. Supp. 
171; J. I. Kelly Co. v. St. Paul Fire & Marine Insurance Co., 56 Fla. 456, 47 So. 
742, 16 Ann. Cas. 654; Mack v. Liverpool & London & Globe Insurance Co., 329 
Ill. 158, 160 N. E. 222, 57 A. L. R. 1039; Hole v. National Fire Insurance Co. of 
Hartford, Conn., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1113, and note. 

The standard or union mortgage clause is to be distinguished from the open 
mortgage clause. The latter simply provides that the policy shall be payable to 
the mortgagee as his interest may appear, and his rights will be defeated by a 
breach of the conditions of the policy by the mortgagor, since he is merely an 
appointee to receive the proceeds in case of loss. The standard mortgage clause, 
on the other hand, provides, in substance, that in case of loss the policy is 
payable to the mortgagee, and that his interest as payee shall not be invalidated 
or affected by an act of the mortgagor. The distinction is clearly pointed out in 
Royal Insurance Company v. Ward, 252 Ky. 687, 68 S. W.(2d) 9. 

A correct determination of the question before us, however, depends upon 
the effect to be given to the words “mortgage or trust deed” found in the for- 
feiture provision of the policy. If the language of the policy is ambiguous or 
susceptible of more than one construction, it should be construed strictly against 
the insurer who prepared it and liberally in favor of the insured. Thisi rule is 
particularly applicable to clauses providing for forfeitures which are not favored, 
and such provisions will not be extended beyond the plain meaning of the words 
used. Hartford Fire Insurance Company v. Bryan, supra; Niagara Insurance 
Co. of New York v. Jeffrey, 215 Ky. 644, 286 S. W. 846; Spring Garden Insurance 
Co. v. Imperial Tobacco Co., 132 Ky. 7, 116 S. W. 234, 20 L. R. A. (N. S.) 277, 
136 Am. St. Rep. 164; Queen Insurance Co. of America v. Cummins, 216 Ky. 329, 
287 S. W. 896. The stipulation as to foreclosure proceedings refers only to a 
mortgage or trust deed. This language cannot be extended to include other kinds 
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of liens without violating the rule of liberal construction in favor of the insured, 
In Speagle v. Dwelling House Insurance Co., 97 Ky. 646, 31 S. W. 282, 283, 17 
Ky. Law Rep. 610, it was held that proceedings to foreclose a mechanic’s lien 
did not violate a stipulation that the policy should be void “if foreclosure pro- 
ceedings shall be commenced.” To the same effect are Colt v. Phcenix Fire 
Insurance Co., 54 N. Y. 595, and Fire Ass’n vy. Patton, 15 N. M. 304, 107 P. 679, 
27 L. R. A. (N. S.) 420. 

In Collins v. London Assurance Corporation, 165 Pa. 298, 30 A. 924, the 
insured property was sold under an execution on a judgment entered on a note, 
which had been executed as additional security on a debt of $800, which was 
secured by a mortgage. It was held that the sale was not a foreclosure pro- 
ceeding by virtue of a mortgage or trust deed, and did not invalidate the policy 
under a clause which provided that it should be void if, with the knowledge of 
the insured, foreclosure proceedings should be commenced by virtue of any 
mortgage or trust deed. In Southern Insurance Co. y. Estes, 106 Tenn. 472, 62 
S. W. 149, 52 L. R. A. 915, 82 Am. St. Rep. 892, it was held that the institution 
of proceedings to enforce a vendor's lien would not invalidate a policy under a 
clause making it void if foreclosure proceedings were commenced, with notice 
of sale, by virtue of any mortgage or trust deed. In Stebbins v. Westchester 
Fire Insurance Co., 115 Wash. 623, 197 P. 913, 915, the policy contained a for- 
feiture provision similar to the one in the present case. Proceedings were 
brought to foreclose a lien on the insured property, which had been ifmpressed 
upon it by a judgment, to secure the payment of the balance of the purchase 
a In holding that this proceeding did not invalidate the policy, the court 
said: 

“It may be somewhat difficult to give any specific name to the lien which 
was being foreclosed in the Pugsley suit, but, in any event, it is perfectly plain 
that it was not a mortgage nor a trust deed. If the Pugsley suit had been an 
action to foreclosose a labor or mechanic’s lien, we think it would hardly be 
contended that such an action would be in violation of this provision of the 
policy. If it be said that this construction is a strict one, our answer is that the 
insurance company is responsible for the provisions found in the policy. The 
words there used are its own, and it has been almost universally held that 
insurance policies will be strictly construed against the insurer, and liberally 
construed in favor of the insured.” 

Likewise, in Millard v. North River Insurance Co., 201 Wis. 69, 228 N. W. 
746, 748, it was held that foreclosure of a vendor's lien did not come within such 
provision. The court said: 

“The defendants further contend that they were relieved from liability 
under the policy because of the following provision: ‘This entire policy shall be 
void unless otherwise provided by agreement in writing, added hereto, if with the 
knowledge of the insured foreclosure proceedings be commenced or notice 
given of sale of any property insured hereunder by reason of any mortgage 
or trust deed.’ 

“At the time of issuance there was attached to the policy a rider stating 
that it was understood and agreed that the property had been sold under a 
land contract to Fred Friede, and that the loss, if any, was payable to F. A. 
and Minnie B. Millard and Fred Friede, as their respective interests appear. 
On December 10, 1927, the Millard’s commenced foreclosure proceedings against 
Friede, by reason of that land contract and his default thereunder. Defendants 
contend that by reason of those foreclosure proceedings, the policy became 
void under the provision last quoted, or, at all events, that the commencement 
of such proceedings by the Millards also constituted such an increase of hazard 
as to relieve the defendants from liability under the clause of the policy which 
was first quoted in this opinion. Inasmuch as the matter of foreclosure pro- 
ceedings is the subject of an express provision of the policy, the effect to be 
given to such proceedings is only such as it stated in that express provision. 
Hence the general provision in relation to an increase of hazard does not admit 
of relieving the insurer from liability in the event of such an increase because 
of foreclosure proceedings. Furthermore, inasmuch as the express terminology 
of that provision, in relation to the policy becoming void in the event of fore- 
closure proceedings, includes only foreclosure proceedings commenced, or 
notices given of sales ‘by reason of any mortgage or trust deed,’ the application 
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thereof does not extend to other foreclosures such as the foreclosure of land 
contracts or liens. ‘A clause for a forfeiture of the policy on foreclosure pro- 
ceedings under a mortgage or deed of trust will not effect a forfeiture on fore- 
closure of a mechanics’ lien, or judgment lien or a vendor’s lien.’ 14 R. C. L. § 
306, p. 1128.” 

|6, 7] The distinction made in these cases between mortgages and other 
liens, particularly vendor’s liens, is not refined or specious. It is a matter of 
common knowledge that property is frequently mortgaged for far more than its 
actual value, while, as a general rule, a vendor’s lien is for less than the market 
value of the property. Consequently, the additional hazard caused by fore- 
closure proceedings is usually less, where the lien involved is a vendor’s lien 
and the insured owns a substantial equity in the property. Regardless, however, 
of the motive actuating the insurer in the preparation of its insurance contract, 
it has seen fit to limit the forfeiture provisions to mortgages and trust deeds, and, 
under the rules of construction universally applied to such contracts, the pro- 
visions cannot be extended so as to include liens not expressly mentioned. 

After the judgment was rendered, the appellant requested the court to 
state in writing the conclusions of fact found, separately from the conclusions of 
law, as required by section 332 of the Civil Code of Practice. The order entered on 
this motion reads: “The defendant having moved the Court to separate his find- 
ings of fact and conclusions of law in this action, the Court sustained said motion 
and now finds the facts to be as set forth in the transcript of evidence heard 
on the trial of this action, which was made by Marshall Jones, official Court 
reporter of McCracken Circuit Court; and concludes, as a matter of law, that 
the plaintiff is entitled to recover on his action.” 

[8] This was not a compliance with the provisions of the Code [Boone, Fore- 
man & Lackey v. Wahl, 226 Ky. 773, 11 S.W.(2d) 915], but the court’s failure 
to comply strictly with the requirements of the Code was not prejudicial, since 
there was no dispute concerning the facts. The legal question was clearly pre- 
sented. In Gugenheim y. City of Marion, 242 Ky. 350, 46 S.W.(2d) 478, 479, 
complaint was made of a similar finding of facts, but this court said: “The appel- 
lants were not prejudiced, since no finding of facts possible under the evidence 
would support the claim of the plaintiffs or entitle them to a judgment. The Civil 
Code of Practice requires the facts to be found so that this court may have the 
benefit of the conclusions of the circuit court derived from conflicting evidence. 
Yet the failure to follow the rule does not require a reversal when no finding 
possible under any view of the evidence would warrant any different judgment. 
It would be a vain and useless gesture to require a further finding of facts when 
no possible view of the case would entitle the plaintiffs to a recovery.” 

Our conclusion is that the judgment of the circuit court is correct, and it is 
affirmed. 


FRANCE v. FIREMEN’S INS. CO. OF NEWARK, N. J. No. 16257. 
Court of Appeal of Louisiana. Orleans. Nov. 4, 1936. 
170 Southern Reporter 424. 
1. OWNERSHIP. 

Insured who acquired title to mortgaged property by means of credit transac- 
tion in which insured’s brother-in-law transferred property to company which had 
loaned money thereon which transferred property to insured held “sole and uncon- 
ditional owner” of property, and hence entitled to recover under fire policy for loss 
of building as against contention that moral hazard was increased because insured 
did not have pecuniary interest in property (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

3. OWNERSHIP. 

Insured who acquired title to mortgaged property which formerly stood in 
name of her brother-in-law, by means of credit transaction, held entitled to recover 
on fire policy even if property was put in insured’s name for purpose of avoiding 
claims of brother-in-law’s creditors, since fact that title would be voidable bv 
creditors was not available to insurer (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

4. PENALTY. 
Statute subjecting insurer to liability for penalties and attorney's fees for 
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nonpayment of loss within 60 days of proof of loss and incorporating statute in 
policy contract held mandatory (Act No. 168 of 1908, §§ 3, 4). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
5. PENALTY. 
_ Failure to allege liability or to pray for recovery under statute authorizing 
insured to recover penalties and attorney’s fees where insurer fails to pay within 
60 days of proof of loss and bringing of suit for less than was due held waiver of 
benefits of policy, precluding recovery of penalties and attorney’s fees (Act No. 
168 of 1908, §§ 3, 4; Code Prac. art. 156). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; W. L. Gleason, Judge. 

Suit by Miss Marie France against the Firemen’s Insurance Company of New- 
ark, New Jersey. Judgment for the plaintiff as prayed, and defendant appeals, 
which was answered by the plaintiff. 

Judgment amended, and, as amended, affirmed. 

Lemle, Moreno & Lemle, of New Orleans, for appellant. 

A. G. Williams, of New Orleans, for appellee. 

WESTERFIELD, Judge. . ’ 

Miss Marie France brought this suit on a policy of fire insurance against the 
insurer, Firemen’s Insurance Company of Newark, N. J., claiming $4,000, the face 
value of the policy less a credit of $2,044.50, the amount paid to a holder of a 
mortgage on the property of the insured. 

he defendant answered, admitting the issuance of the policy, the destruction 
of the property by fire, and defended on the ground that the plaintiff was not the 
sole and unconditional owner of the property as warranted by her in the policy, 
with the result that there was an increase in the moral and physical hazard to the 
insurer rendering the policy sued on null and void. 


There was judgment below in plaintiff's favor, as prayed for, and defendant 
has appealed. Plaintiff has answered the appeal, invoking the provisions of Act 
No. 168 of 1908 and praying that the judgment be increased by adding a penalty 
of 12 per cent. and a reasonable attorney’s fee which he fixes at $400, a total penalty 
of $880. 

Pending this appeal, the plaintiff died, and her heirs have been made parties 
by proper motion. 

The record shows that Louis R. Galatas, the husband of plaintiff's sister, 
bought from the City Investment Company four lots of ground on Music street 
in the city of New Orleans for a consideration of $900, payable in monthly 
installments, and spent $2,400 in the erection of a building of which amount he 
borrowed $950 from his sister-in-law and $1,200 from the Union Homestead. He 
was unable to keep up his payments to the homestead and was threatened with 
foreclosure. Apparently, by mutual agreement, the property was transferred to 
the homestead and by the homestead to plaintiff for $2,200, wholly on credit. 
Thereafter Miss France obtained from the Excelsior Homestead a loan of $2,700 
with the proceeds of which she paid the Union Homestead. Galatas and his wife 
lived in the premises with plaintiff under an arrangement whereby she paid board 
and he paid the monthly installments to the homestead in lieu of rent. 


The policy sued on was issued by the defendant company to the plaintiff on 
January 27, 1931, and the property was destroyed by fire on the 20th of March, 
1933. Subsequent to the fire, an employee of the fire marshal’s office, Mr. Fitz- 
morris, interrogated plaintiff concerning the origin of the fire and the ownership 
of the property. According to his testimony, Miss France informed him that 
the property belonged to Galatas, the title having been placed in her name merely 
as a convenience. Miss France, however, who lived long enough to testify upon 
the trial of the case below, denied that she had told Fitzmorris that she did not 
own the property and stated that what she said to him was that she did not own 
the furniture. Galatas testified that he had no interest in the property since 1924, 
when he conveyed it to the Union Homestead. 

Galatas, who had insured his furniture with defendant, was paid for its loss, 
but the claim of Miss France was resisted. During the time that the title stood 
in Miss France’s name certain improvements were made and paid for by her, 
though all of the arrangements with the contractor were made by Galatas, who 
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appears to have transacted all business matters relative to the property, such as 
taking out of insurance, payment of taxes, and handling of money. On one occa- 
sion when the loan was increased from $2,200 to $2,700, about $400 was received 
ina check from the Excelsior Homestead. This check was indorsed by Miss France 
and delivered to Galatas, who cashed it at D. H. Holmes Company, a local 
department store, paying his personal account of about $40 and using the remainder 
to make repairs upon the premises. 

Upon the facts which we have narrated, defendant insists that Galatas is the 
real owner of the property. 

Counsel for plaintiff directs our attention to Act No. 222 of 1928, which 
provides that no policy of fire insurance shall be avoided because of the breach of 
any warranty or condition in the policy unless it “shall be either such a breach as 
would increase either the moral or physical hazard under the policy.” The con- 
tention is made that whether Galatas or Miss France actually owned the property 
at the time the policy of insurance was issued would not affect the moral or 
physical hazard involved, since the defendant had issued a policy to Galatas and 
recognized its obligation for a loss incurred under it when his furniture which 
was in the premises was destroyed by fire. Opposing counsel counters with the 
argument that the moral hazard is necessarily increased in all cases where the 
party affecting the insurance is without a pecuniary interest in the property because 
of the temptation to set it afire, or, at least, the lack of interest in protecting it 
from such destruction. 

{1, 2] We do not find it necessary to construe the provisions of the act of 1928 
because, in our opinion, the defendant has failed to prove that Miss France was 
not the sole and unconditional owner of the property. The legal title was in her. 
Her title was good as against Galatas, who is not shown to have any interest 
whatever since his conveyance to the Union Homestead, from which corporation 
plaintiff acquired the property and it was good against the world. She was the 
sole owner because there was no other person who could claim any share of the 
title. Her ownership was absolute and unconditional. whatever she said to Fitz- 
morris about her title could not affect her ownership. 


[3] We believe that plaintiff acquired the property for a valuable consideration 
and that there has been no proof of holding it as a convenience to Galatas. But 
let us suppose the case to be as counsel for defendant contends and not as we find 
it. Assuming, therefore, that no consideration flowed to Galatas from Miss France 
and that the property was put in her name for the purpose of avoiding the claims 
of his (Galatas) creditors, in our opinion Miss France would still be the sole 
and unconditional owner of the property so far as this clause in her policy is con- 
cerned, The fact that her title would be voidable at the instance of Galatas’ credi- 
tors is a matter with which the defendant would have no concern. 


In Phoenix Insurance Co. v. Mitchell, 67 Ill. 43, it was held that where the title 
of the insured was fraudulent and had been set aside in equity, the fact that the 
legal ‘title vested in insured was all that concerned the insurer: “The conveyance 
was not void, but only voidable, at the election of the vendor, providing the right 
of disaffirmance was exercised within a reasonable time. Subject only to that 
tight, McDougal was the legal owner of the property as against all the world. 
If the deed had been void for fraud in the execution, different consequences would 
follow. But the conveyance not being void, and a legal title vesting in McDougal, 
the fact that grounds existed in favor of his vendor, for having it set aside in 
equity, did not make McDougal’s title conditional as to the appellant, nor was it 
a matter with which the appellant had any legal concern. It can not get rid of its 
contract of insurance by impeaching the mode by which the insured obtained the 
legal title to his property, or, in other words, by setting up fraud committed upon 
third parties.” 

In National Union Fire Insurance Co. of Pittsburg v. Short et al., 32 F.(2d) 631, 
633, 64 A. L. R. 573, the Circuit Court of Appeal for the Sixth Circuit held that a 
wife’s title based upon a conveyance to her by her husband in fraud of his credi- 
tors did not affect her warranty in an insurance policy as “ ‘the unconditional and 
sole owner’ of the property.” There the court said: “We think the fact that the 
conveyance to Mrs. Short from her husband of his undivided one-half of the 
Property, without pecuniary consideration therefor, and with intent on his part 
thereby to prevent its application to his personal debts, did not make her ownership 
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other than unconditional and sole. Her title to the undivided one-half of the prop- 
erty previously held by her was entirely unassailable; and her title to .the other 
one-half, conveyed to her by her husband, was good, not only as against him, but 
against all the world. There was no other or outstanding title except as possessed 
by her. There was no other owner in whole or in part. The most that can be said 
is that she held title to the undivided one-half interest in question, subject to the 
right of her husband’s creditors to have the property applied to the payment of 
such judgment as they might obtain against him, just as she held her original 
undivided one-half subject to such judgments as her own creditors might obtain 
against her.” See, also, note 64 A. L. R. 757. 

In 14 R. C. L., page 1053, we find the following supported by marginal citations 
of a number of cases: “Although the insured premises have been conveyed to the 
insured without consideration, and for the fraudulent purpose of placing them 
beyond the reach of the grantor’s creditors, and the creditors of the grantor have 
been adjudged to have the right to avoid to the extent of selling the property so 
far as may be necessary to discharge their obligations, the grantee’s title has 
been considered sole and unconditional.” 

The authorities cited by counsel for defendant—Adema v. Lafayette Fire Insur- 
ance Co., 36 La. Ann. 660 and Perrin v. Stuyvesant Insurance Co., 140 La. 812, 
74 So. 110—are not in point. In the first of these cases the insured had the legal 
title to only one-eighth of the property insured. In the second case legal title 
was in the state of Louisiana which had acquired the property by adjudication for 
unpaid taxes, consequently, the insured had no title at all to the property, whatever 
may have been his right to redeem it. 

Our conclusion is that the plaintiff should recover. 

[4-6] Plaintiff's claim, in his answer to the appeal, for penalties and aftorney’s 
fees is based upon section 3 of Act No. 168 of 1908. In his petition neither penal- 
ties nor attorney’s fees are claimed, nor is there any allegation concerning the lia- 
bility of defendant in this regard. It is said, however, that the prayer for general 
relief is sufficient to entitle the plaintiff to recover, citing Hennen’s Digest, p. 734; 
Espinola v. Blasco, 15 La. Ann. 426; State ex rel. Levet v. Lapeyrollerie, 38 La. Ann. 
912 and Kinder v. Scharff, 125 La. 594, 51 So. 654. These authorities hold that to 
avoid circuity of action a court may render such judgment as would be given in a 
new suit under a prayer for general relief and that a mistake in the special prayer 
may be remedied and that a failure to pray for such relief as the allegations of the 
petition would warrant may be supplied, but they do not go as far as would be 
necessary to sustain plaintiff’s contention. Section 3 of the act relied upon provides 
that the faliure to.pay a loss within 60 days of the receipt of proof of loss by the 
insurance company will subject it to 12 per cent. damages on the total amount of 
the loss together with reasonable attorney’s fees. Section 4 of the act provides 
that the act shall become a part of the policy contract “as if it were incorporated 
therein, and any condition in the policy contract in contravention with the provi- 
sions of this Act will be void and of no effect.” The act is mandatory (Bell v. 
Security Insurance Company, 175 La. 599, 143 So. 705, and authorities therein cited), 
but the plaintiff has failed to allege liability or to pray for it and we believe he has 
waived the benefits of the insurance policy which he has failed to demand having 
brought suit for less than was due him. Code Prac. art. 156: Payne v. Anderson, 
35 La. Ann. 977, 979, and Schwing Lumber & Shingle Co. v. Peterman, 140 La. 71, 
86. 72 So. 812. However, if the penalty and attorney’s fee had been properly 
claimed, the Supreme Court and not this court would have had appellate jurisdiction. 
Craten v. Etna Life Ins. Co. of Hartford (La. App.) 167 So. 856. 

For the reasons assiened the judgment appealed from is amended in so far as to 
run in favor of Louis Galatas. Tr.. and George Galatas, legal heirs of Miss Marie 
France. In all other recnects the judgment appealed from is affirmed. 

Amended and affirmed. 

Janvier, J., concurs. 


MEYER v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. No. 6416. 
Supreme Court of North Dakota. Nov. 14, 1936. 


269 Northwestern Reporter 845. 
5. EXTENSION. 


Insured, by obtaining at his request an extension of time for payment of pre- 
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mium note for less than 30 days so as to make impossible giving of required 30 
days’ notice by insurer, thereby waived benefit of statute requiring such 30 days’ 
notice as condition of forfeiture of fire policy for nonpayment of premium (Comp. 
Laws 1913, § 6518). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
6. PROOF OF LOSS. 


Insurer which from first notice of loss had denied all liability under fire policy 
on ground that policy was not in force at time loss was sustained could not in suit 
on policy interpose defense that formal proof of loss had not been given. 

(For other cases, see Insurance, Dec. Dig, § 559[1].) 

7. SUSPENSION. 

Under provision that policy will be suspended on nonpayment of premium note 
at maturity, collection and retention of proceeds of note after period of suspension 
ordinarily renders insurer liable for loss occurring during period of suspension 
where insurer knows of loss prior to collection. 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 

8 PREMIUM NOTE. 


Where fire policy provided that payment of overdue premium note and retention 
of proceeds by insurer after suspension of policy should not be construed as a 
waiver of any condition therein, insurer by accepting proceeds of premium note 
after suspension of policy did not waive right to insist upon nonliability (Comp. 
Laws 1913, § 7247). 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 

9. RETENTION OF PREMIUM. 

Insured may contract that acceptance and retention of premium by insurer after 
suspension of policy for nonpayment of premium shall not constitute a waiver of 
suspension because of nonpayment nor render insurer liable for loss during that 
period (Comp. Laws 1913, § 7247). 

“Waiver” is the voluntary and intentional relinquishment or abandon- 
ment of a known existing right, advantage, benefit, claim, or privilege which 
except for such waiver the party would have enjoyed; is where one in 
possession of any right, whether conferred by law or by contract, and of 
full knowledge of material facts, does or forebears the doing of something 
inconsistently with the existence of the right, or of his intention to rely 
upon it, and one so doing is said to have waived the right and is precluded 
from claiming anything by reason of it afterwards. 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 

10. WAIVER. 

To constitute a “waiver” by insurer of a provision of policy, there must be some 
affirmative act on its part, such as to induce insured to rest on well-founded belief 
that strict performance of condition claimed to be waived will be not be insisted 
upon, and mere neglect to insist upon forfeiture is of itself insufficient (Comp. 
Laws 1913, § 7247). 

(For other cases, see Insurance, Dec. Dig. § 390.) 

ll. WAIVER. 

Under fire policy providing that payment of premium note after suspension of 
policy should not be considered as waiver of any condition thereof, where insurer 
denied liability on policy after notice of loss of part of insured property from fire 
occurring during suspension of policy for nonpayment of premium, subsequent 
acceptance of premium by insurer revived policy as to property not destroyed by 
fire, hut did not waive insurer’s right to claim nonliability for loss (Comp, Laws 
1913, § 7247). 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 


12. NOTICE. 


Under statute prohibiting forfeiture of fire policy for nonpayment of premium 
note unless insurer should give notice to insured of its impending maturity, fact 
that insurer is ignorant of extension of time of payment of note by agent having 
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ostensible authority to make such extension does not relieve insurer from effect of 


noncompliance with statute (Comp. Laws 1913, §§ 4959, 6518). 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Syllabus by the Court. 

1. An agent has such authority as his principal confers upon him, or which the 
principal intentionally or by want of ordinary care causes or allows a third person 
to believe the agent possesses; and such authority is as broad as the principal has 
permitted it to be or made it appear to be. 

2. An agent having authority to collect a debt merely cannot bind the principal by 
any arrangement short of an actual collection and receipt of the money, and such 
authority does not imply power to do any act outside of the ordinary and necessary 
means for making the collection or receiving payment. 

3. Where a third party believes in the existence of authority in the supposed 
agent, and such belief rests upon some act of the principal sought to be bound by 
the alleged authority, and there has been such a conduct on the part of the principal 
reasonably resulting in the belief in the mind of the third person that the agent has 
the authority to do what he does, then the principal is estopped to deny this 
authority. 

4. In such case, the fact that the principal may be ignorant as to the exercise 
of this authority and its extent does not affect the one dealing with the agent. 

5. Under the provisions of section 6518 of the Compiled Laws no policy of 
insurance is forfeited, even though it contains a provision that the policy shall be 
supsended for nonpayment of any note taken for the premium, unless the insurer 
shall not less than 30 days prior to the maturity of such premium mail to the 
assured a notice stating the date when the note becomes due, the amount due, the 
fact of suspension for nonpayment, and that the assured has a right to keep the 
policy in force or terminate by surrender; and where an agent has the ostensible 
authority to extend the time of the payment of such note, the fact that the insurer 
is ignorant of this extension does not relieve it from the effect of noncompliance 
with the statute. 


6. This statute requiring the insurer to notify the insured of the effect of non- 
payment of the premium note is a statute for the benefit of the insured, and where, 
at the request of the insured, the time of the payment of a note taken for a premium 


is extended for a period of less than 30 days so that the insurer cannot give the 
required 30 days’ notice, the insured has waived the benefit of this statute. 


7. Where an insurer denies all liability on the ground that the policy was not in 
force at the time loss was sustained, he is not permitted, on the trial, to interpose 
the defense that formal proof of loss was not given. 

8. Where a contract for insurance provides that if the note given for the 
premium “be not paid at maturity, this policy shall be suspended, inoperative, and 


of no force or effect so long as such note, or any part thereof, remains overdue 
and unpaid,” ordinarily the collection and retention of the proceeds of the premium 


note after a period of suspension will render the insurer liable for loss occurring 
during the period of suspension if known to the insurer prior to the collection, and 
the insurer will be considered to have waived the provision against liability. How- 
ever, when in the policy the parties contract that payment of the note and retention 
of proceeds by the insurer made after the suspension shall not be construed to be a 
waiver of any condition in the policy and shall not render the insurer liable for any 


loss occurring during the suspension, then the insured cannot claim that the company 
waived the ordinary effect of the acceptance of the proceeds of the premium note. 


9. Waiver is the voluntary and intentional relinquishment or abandonment of a 
known existing right, advantage, benefit, claim, or privilege which except for such 
waiver the party would thave enjoyed; and as ordinarily the acceptance of the 
premium on a policy of insurance, after the occurrence of a loss and during a period 
of suspension of the liability of the insurer because of nonpayment when the insurer 
knows of the loss prior to the acceptance of the proceeds, results in an advantage 


to the insured so that he may claim the insurer has waived its right to claim non- 


liability because of suspension, the insured himself may waive such advantage 


which has accrued to him and may contract that acceptance and retention of the 
premium shall not constitute a waiver of suspension because of nonpayment nor 
render the insurer liable for loss during that period. 
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10. Where an insured contracts that payment: of a premium note after the 
suspension of his policy shall not be considered to be a waiver of rights accruing 
to insurer because of such suspension, and it appears that during the period of 
suspension part of the insured property was destroyed by fire and thereafter notice 
of loss was given to the insurer and liability denied because of the suspension of 
the policy for nonpayment of the premium, and thereafter the insured paid the 
premium and reinstated the policy, the policy is revived as to the property not 
destroyed by fire, but the acceptance of the premium was not a waiver of the 
insurer’s right to claim nonliability for the loss sustained during the period of 
suspension. 

11. Where an application for a new trial alleges the trial court erred in failing to 
instruct properly as to agency as one of the grounds for new trial, and the trial court 
determines that its failure to instruct the jury that a certain third party was an 
admitted agent of the defendant but left it to the jury to determine whether he 
was an agent, resulted in a miscarriage of justice and had a tendency to confuse the 
jury on the real issue in the case and grants a new trial because thereof, the order 
granting a new trial will not be reversed. 

Appeal from District Court, Grant County; Harvey J. Miller, Judge. 

Action by Albert Meyer against the National Fire Insurance Company of 
Hartford, Connecticut. From an order granting plaintiff's motion for a new trial 
after a judgment for defendant, defendant appeals. 

Affirmed. 

Nilles, Oehlert & Nilles, of Fargo, for appellant. 

Jacobsen & Murray, of Mott, for respondent. 

Burr, Judge. 

On July 30, 1932, the defendant, through one Rausch, insured property of the 
plaintiff against fire, as follows: The dwelling house, furniture, and furnishings for 
$800 and the outbuildings for $260, taking a note for the premium due October 1, 
1932. 

The contract for insurance provided: 

That if this note “be not paid at maturity, this policy shall be suspended, 
inoperative, and of no force or effect so long as such note, or any part thereof, 
remains overdue and unpaid, and no legal action on the part of this company to 
enforce payment shall be construed as reviving the policy. And in case of any 
loss of said property, either partial or total, while said note, or any part thereof, 
remains overdue and unpaid, this company shall not be liable for such loss, nor 
shall the payment of said note or the receiving or retention of the proceeds, or 
any part thereof, by this company, render it liable for any loss occurring while said 
note, or any part thereof, remains overdue and unpaid; nor shall such payment or 
retention be construed to be a waiver of any condition in this policy or applica- 
tion,” 

That “no officer, agent or other representative of this Company shall have the 
power to waive any provision or condition of this Policy except such as by the 
terms of this Policy may be the subject of agreement endorsed hereon or added 
hereto; and as to such provisions and conditions no officer, agent, or representative 
shall have such power or be deemed or held to have waived such provisions or con- 
ditions unless such waiver, if any, shall be written upon or attached hereto. * * * ” 

“This policy shall be canceled at any time at the request of the insured; or by 
the company by giving five days’ notice of such cancellation. If this policy shall be 
canceled as hereinbefore provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate; except that when 
this policy is canceled by this company by giving notice it shall retain only 
the pro rata premium.” : 


The note states: “It is hereby agreed that the Company shall not be liable for 
any loss or damage that may occur to the property insured, while this note, or any 
part thereof, shall be overdue and unpaid.” 


In August, 1932, the defendant, observing the provisions of section 6518 of the 


Compiled Laws, notified the plaintiff that the policy would be suspended if the note 
was not paid when due, and informed him of his right to pay in full or terminate 
the insurance. The defendant made no election, but on or about November 12, 
through one S. R. Shannon, who had the note for collection, requested an extension 
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of time of payment of the note until December 15, 1932, which request was 
received by the company at its home office about November 22. This request was 


granted, and on November 29, 1932, the defendant gave the plaintiff notice of sus. 


pension of policy if the note was not paid on or before December 15. 
The note was not paid, and on October 3, 1933, the dwelling house and furniture 
were destroyed by fire. The plaintiff immediately gave the company notice of loss. 
On October 10 the company wrote: “We have your report of probable $700.00 
loss under the above policy resulting from a fire which occurred October 3rd, 1933, 
involving the dwelling and household furniture items.” However, the company 


repudiated liability on the ground that the policy was not in force. 


On October 11, 1933, the defendant sent the note to Rausch for collection. On 
October 16, 1933, the defendant paid Rausch and the money was received and 
retained by the defendant. 

Upon the refusal of the defendant to recognize liability, this action was 
brought. Judgment was entered for the defendant. The plaintiff moved for judg- 


ment notwithstanding the verdict or for a new trial, basing his motion on the 
insufficiency of the evidence to justify the verdict and on errors of law alleged to 
have been made by the trial court. 


The trial court granted the motion for a new trial on all grounds alleged, and 
from the order the defendant appeals. 


In the memorandum opinion the trial court comments upon the failure to 
charge the jury as to the agency of S. R. Shannon, and this opinion shows the court 
was concerned with its own failure so to instruct the jury. 

The record shows that S. R. Shannon was a licensed agent of the defendant, 
and an official of the company testified that it was through its “special agent” 
Shannon the company received the request for the extension of the note until 
December 15, 1932. It is also admitted that Shannon was empowered to collect 
the note. 

Plaintiff claims that in April, 1933, Shannon, having this note for collection, 
interviewed him demanding payment; but extended payment by agreeing the plaintiff 
was to pay the note to Rausch “late in the fall” of 1933. Such testimony is not 
contradicted. 

It is the contention of the plaintiff that because of this agreement the time of 
payment was extended and the defendant did not thereafter give the notice required 
by section 6518 of the Compiled Laws. 

This section provides that: 

“No such policy of insurance shall by virtue of any condition or provision 
thereof be forfeited, suspended or impaired for nonpayment of any note or obliga- 
tion taken for the premium, or any part thereof, unless the insurer shall, not less 
than thirty days prior to the maturity of such premium, note or obligation, mail, 
postage prepaid, to the assured at his usual post office a notice, stating: 

“1. The date when such note or obligation will become due. 

“2 The amount of principal and interest that will then be due. 

“3. The effect upon the policy of nonpayment. 

“4, Such notice shall further inform the assured of his right at his own elec- 
tion either to pay in full and keep the policy in full force, or to terminate the 
insurance by surrendering the policy and paying such part of the whole premium as 
it shall have earned and must further state the amount which the assured is 
lawfully required to pay, or which on account of previous payment may be due 
him in case of his election to terminate the insurance on the day of the maturity 
of the premium, note or obligation.” 

Section 4959 of the Compiled Laws says: “Whoever * * * collects any 
premium for insurance, or in any manner aids or assists in doing * * * or in 
transacting any business of like nature for any insurance corporation * * * shall 
be held to be an agent of such corporation to all intents and purposes.” 


The trial court, in charging the jury, failed to read this section or give the 
import thereof, and because of such failure the court was of the opinion the jury 
might have arrived at its verdict on the theory that S. R. Shannon was not an 
agent of the defendant. 


[1] This section specifies what constitutes an agent; but does not purport to 


define the extent of his powers. Kopald Electric Co. v. Ocean Accident & Guar- 
antee Corporation, 64 N. D. 213, 251 N. W. 852. The agent has only such authority 
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as the principal actually or ostensibly confers upon him. Section 6336, Compiled 
Laws. The burden of showing the extent of this authority is upon the one assert- 


ing it. Corey v. Hunter et al, 10 N. D. 5, 12, 84 N. W. 570. 


(2, 3] The plaintiff asserts that Shannon had ostensible power to extend the 


time of payment. Where a third party believes in the existence of such authority, 
and the belief rests upon some act of the principal sought to be bound, and there 
has been such conduct on the part of the principal reasonably resulting in this belief, 
the principal is estopped to deny this ostensible authority. Bernard v. Madsen et 


al, 22 N. D, 822, 204 N. W. 196; First Nat, Bank, etc. v. Henry, 30 N. D. 324, 152 
N. W. 668. In that case the principal is bound, even though he may be ignorant 


as to its exercise, for the authority is as broad as the principal has permitted it to 
be. or made it appear to be. Grant County State Bank v. Northwestern Land Com- 
pany, 28 N. D. 479, 498, 499, 150 N. W. 736. 


(4] But mere authority to collect a debt is not in itself indicative of the right 
to grant an extension, National Loan & Investment Co,, v. Bleasdale, 140 lowa 


605, 119 N. W. 77; Angus et al. v. Chicago Trust & Savings Bank, 68 Ill. App. 425, 


affirmed in 170 Ill. 208, 48 N. E. 946; Padfield v. Green, 85 Ill. 529; Lincoln v. 
Finkelstein et al., 255 Mass. 486, 152 N. E. 332, 334; and Powell v. Henry et al., 96 
Ala. 412, 11 So. 311, 314; 2 C. J. 626. The extent of the power of an agent 
intrusted with the collection of a note is discussed in National Bank v. Johnson, 6 


NX. D. 180, 69 N. W. 49; and in First Nat. Bank v. Prior et al., 10 N. D. 146, 86 
N. W. 362. 

But the constant practice of allowing agents to grant indulgences on premium 
notes and thereafter ratifying their acts is a waiver of a provision that failure to 
pay such note when due forfeits the policy, and such constant practice may be 
shown in support of the contention that an agent granted an extension of time of 
payment. See Knickerbocker Life Insurance Company v. Norton, 96 U. S. 234, 239, 
24 L. Ed. 689. 


Thus, if ostensible authority is shown or can be shown, then the debtor is 
entitled to rely upon such ostensible authority. 

The plaintiff says the defendant failed to give the notice required by section 
6518 30 days prior to the new extension granted in 1932, and therefore the provi- 
sion for the suspension of the insurance was not in force, even though the exten- 
sion by Shannon be held insufficient. 


[5] The note was due October 1, 1932. More than 30 days prior thereto the 
company gave the notice prescribed by section 6518. The effect of this was to sus- 
pend the insurance. On November 22, 1932, the defendant received the request 
of the plaintiff to extend the time of the payment of the note until December 15, 
1932. The plaintiff fixed this date himself and by his very request prevented the 
defendant from giving the required notice 30 days prior thereto. This statute is 
for the benefit of the insured. The extension: of time to a date fixed by him- 
self was a courtesy to him. By his own act he prevented the defendant from giving 
the 30 days’ notice, and he cannot now take advantage of this failure. He has 
waived his right under this statute. 


[6] The defendant alleges no proof of loss was furnished. From the very first 
notice of loss the defendant denied liability because of the claim that the policy 
was not in force. Consequently, furnishing proofs would be unavailing. On 
denial of liability the insured is not permitted on the trial to interpose the defense 
that formal proof of loss was not given. See Ennis v. Retail Merchants Ass’n Mut. 
Fire Ins. Co., 33 N. D. 20, 156 N. W. 234; Schwindermann v. Great Eastern Casualty 
Co., 38 N. D. 584, 165 N. W. 982; Horswill v. N. D. Mut. Fire Ins. Co., 45 N. D. 
600, 178 N. W. 798. 


[7] The defendant says it may collect the premium note and yet avoid any 
liability for loss occurring during the period of suspension. The contract does not 
state that the whole premium is considered earned in case of default in the payment 

of the note, and ordinarily the retention and collection of a premium after knowl- 
edge of loss is a waiver of the provision against liability, unless there is an agree- 
ment that default in payment results in the premium being earned. See Joliffe v. 
Madison Mutual Insurance Company, 39 Wis. 111, 20 Am. Rep. 35. But an agree- 
ment that the premium is considered earned upon default is not a waiver of the 
suspension. See Burner’s Adm’r v. German-American Ins. Co., 103 Ky. 370, 45 
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S. W. 109; German Ins. Co. v. Emporia Mut. Loan & Savings Ass’n, 9 Kan. App. 
803, 59 P. 1092. 

We do not consider the case of Fireman’s Fund Ins. Co. v. Jackson, 161 Ga. 
559, 131 S. E. 359, cited by appellant, sufficient authority for the contention 
that the acceptance of the premium after loss is not generally a waiver of sus- 
pension, in the absence of an agreement to that effect. The case cited is based 
upon decisions which, when examined, show the policy involved contained an 
express agreement that in case of default the premium should be considered earned, 
and the Georgia decision itself quotes from Kerr on Insurance as to the effect of a 
similar provision. 

[8] In the case at bar there is a specific agreement between the parties that 
the retention of the proceeds of the note shall not “be construed to be a waiver 
of any condition in this policy. * * * ” If the parties may contract and consider 
the entire premium earned without waiving the benefit of suspension, we see no 
reason why they cannot contract in advance that retention of the premium shall 
not be considered to be a waiver of a right to insist upon suspension. 

The rule of liability on the part of the company because of acceptance and 
retention of the entire premium after notice of loss is based on the theory that the 
company has waived its right to insist on nonliability; but in this contract of insur- 
ance there is an express agreement that such acts, which ordinarily would constitute 
waiver, shall not be considered to be waiver. 

[9] “Waiver” is a term difficult to define. As said in Townsend et al. v. Bar- 
low et al., 101 Conn. 86, 124 A. 832, 833, it has no definite and rigid meaning in the 
law, but may and does take on a very definite meaning from its context. A 
waiver is the intentional relinquishment of a known right. Hoxie v. Home Ins. Co., 
32 Conn. 21, 85 Am. Dec. 240. The term connotes “a voluntary and intentional 
relinquishment or abandonment of a known existing legal right, advantage, benefit, 
claim, or privilege, which except for such waiver the party would have enjoyed.” 
Ample authority for this statement is found in the citations in 67 C. J. 289. 

\s a rule waiver has reference to some one or more conditions, and this policy, 
like almost every other policy, contains many conditions. It may be a waiver as 
to one condition and not to another. For example, in Hanover Fire Ins. Co. v. 
Wood, 209 Ala. 380, 96 So. 250, it is shown, “The mere retention of the unearned 
portion of a premium after forfeiture, though done with knowledge of the 
forfeiture [the particular forfeiture involved in that case], does not amount to 
a waiver as a matter of law,” though it may amount to a waiver of forfeiture for 
another reason, to wit, the nonpayment of the premium. In Norris v. Hartford Fire 
ms. “Ce, 59 D. & Sek oe ¢ E. 566, 74 Am. St. Rep. 765, a policy provided that 
the premium should be repaid when the policy was returned for cancellation and 
it was held that failure to return the unearned premium did not estop the company 
from setting up forfeiture. In other words, it is not the violation of every condi- 
tion that is waived by the acceptance of premiums after a violation. 


2 Williston on Contracts, § 765, contains this statement: “It is also often pro- 
vided in the original policies of insurance that the requirements of the insurer in the 
way of proof, examination and appraisal, shall not constitute a waiver. There is no 
possible reason in the law of contracts why full effect should not be given to 
such a provision and generally this has been so held.” If the parties may con- 
tract that such matters shall not constitute a waiver, there is no reason in 
principle why the parties may not contract that acceptance and retention ot 
premium shall not constitute a waiver of suspension because of nonpayment, where 
part of the premium has been earned and where a revived policy still covers part 
of the originally designated property. The principle enunciated by Williston seems 
to have support in some of the cases cited, such as Queen Ins. Co. of Liverpool v. 
Young, 86 Ala. 424, 5 So. 116, 11 Am. St. Rep. 51; Holbrook et al. v. Baloise Fire 
Ins. Co., 117 Cal. 561, 49 P. 555; Briggs v. Fireman’s Fund Ins. Co., 65 Mich. 52, 
31 N. W. 616; Johnson v. American Ins. Co., 41 Minn. 396, 43 N. W. 59; Oshkosh 
Match Works v. Manchester Fire Assur. Co., 92 Wis. 516, 66 N. W. 525. As Willis: 
ton points out in the same section, “when the parties have expressly agreed = 
that certain acts otherwise ambiguous shall not be taken to have a certain meaning, 
that meaning should not be attributed to them.” Also, “Where a party may choose 
one of two alternative benefits, he cannot take both even though he asserts that he 
intends to do so, and that his claim of one right shall not bar him from asserting 
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the other. But even in such a case if the other party to the contract expressiy 
agreed that the assertion of one right should not exclude the other, this agreement 
should be enforced.” 

The rule is well set forth in Northwestern Mutual Life Ins. Co. v. Amerman, 
119 Ill. 329, 10 N. E. 225, 59 Am. Rep. 799, \ 

[10] ‘To constitute a waiver by the insurer of a provision there must be some 
afirmative act on its part, such as to induce insured to rest on a well-founded 
belief that strict performance of the condition claimed to be waived will not be 
insisted upon, and mere neglect to insist upon a forfeiture is of itself insuf- 
ficient. Rundell & Hough v. Anchor Fire Ins. Co., 128 Iowa 575, 105 N. W. 112, 25 
L. R. A. (N. S.) 20. 

11] In the case at bar the company had earned part of the premium at least. 
The insured had contracted that payment of the remainder should not be consid- 
ered a waiver of suspension; immediately upon receiving notice of loss the company 
repudiated liability because of the suspension. The loss was but partial, and 
standing upon the agreement that the note could still be paid and was due it 
demanded payment and the insured paid. The policy, therefore, was reinstated and 
the company incurred liability for the property not destroyed. “Where all the 
property covered by a policy of a mutual fire insurance company is not destroyed, 
the receipt of a subsequent assessment by the company from a member who has 
sustained a loss while his policy was suspended for default in the payment of 
assessments will not operate as a waiver of such default.” Farmers’ Mut. Ins. Co. 
v. Kinney, 64 Neb. 808, 90 N. W. 926. 

In J. P. Lamb & Co. v. Merchants’ Nat. Mut. Fire Ins. Co., 18 N. D. 253, 265, 119 
N. W. 1048, we cited with approval the principle as to waiver laid down in this 
case, and this Nebraska case was reaffirmed in Johnston v. Phelps County Farmers’ 
Mut. Ins. Co., 63 Neb. 21, 88 N. W. 142, 56 L. R. A. 127, and Phelps County 
Farmers’ Mut. Ins. Co. v. Johnston, 66 Neb. 590, 92 N. W. 576. 

See, also, Beeman v Farmers’ Pioneer Mut. Ins. Ass’n, 104 Iowa 83, 73 N. W. 
597, 65 Am. St. Rep. 424, where it is shown that because the policy was still in force 
as to the remainder of the property, being merely suspended, “the member had a 
right to revive it by paying his delinquent assessments.” 

A policy of insurance, such as the one under consideration, “stated in the 
aggregate, but further expressed in a specific amount on each several designated 
portions of the insured property [like the policy in question], is not an entire and 
indivisible contract, but as to each division of the property it is entire, though 
there may be included in a division several articles.” Jensen v. Lincoln Hail Ins. 


Co., 125 Neb. 87, 249 N. W. 94. 


While the policy was suspended, there was no policy in effect. The insured had 
the option of reviving the policy if he saw fit, and as he had property which 
would be covered by the policy, he could determine for himself whether he wanted 
the insurance effective on that property. In other words, according to his contract, 
he agreed that when the suspension would be removed by his own act the policy 
would cover whatever property was in existence. As pointed out in McCullough 
et al. v. Home Ins. Co., 118 Tenn. 263, 100 S. W. 104, 106, 12 Ann. Cas. 626, “The 
stipulation for a suspension of liability under a policy in case of default in pay- 
ment of the premium is a reasonable one, made to enforce prompt payment of that 
part of the premium for which credit is given. It violates no principle of public 
policy or rule of the common or statute law, and is valid. Such a stipulation only 
becomes effective and injurious to the insured upon their own default in a matter 
of which they have full notice and about which they cannot be mistaken.” See, 
also, Hart v. Farmers Mut. Fire & Lightning Ins. Ass’n, 208 Iowa 1020, 226 
N. W. 777. 

In this case the plaintiff is the one who would be entitled to benefit of the 
waiver attached to the action of the company in the collection and retention of the 
premium. If the collection and retention of the premium is a waiver of the com- 
pany’s right to claim the liability was suspended, it was a waiver for the benefit of 
plaintiff. The plaintiff is the one who can insist upon it. It is a right to which he 
would be entitled. But he may waive this right, and if he does, he cannot thereafter 
claim anything thereunder, for if waived, his right is gone forever and cannot be 
recalled. See Marquette County Savings Bank v. Koivisto, 162 Mich. 554, 127 N. 
W. 680, 682; Danville Lumber & Mfg. Co. v. Gallivan Bldg. Co. et al., 177 N. C 
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103, 97 S. E. 718, 720; Smiley v. Barker, 83 F. 684, 687, 28 C. C. A. 9; Marine Iron 
Works v. Wiess, 148 F. 145, 153, 78 C. C. A. 279; Jones v. Della Maria, 48 Cal. App. 
171, 191 P. 943, 944; Templer v. Muncie Lodge, 50 Ind. App. 324, 97 N. E. 546; 
Libby v. Haley, 91 Me. 331, 39 A. 1004. 

In Ohio Valley Buggy Co. v. Anderson Forging Co., 168 Ind. 593, 81 N. E. 574, 
578, 11 Ann, Cas. 1045 the court quotes with approval from Bishop on Contracts, 
§ 792: “‘Waiver is where one in possession of any right, whether conferred 
by law or by contract, and of full knowledge of the material facts, does or fore- 
bears the doing of something inconsistently with the existence of the right, or of 
his intention to rely upon it. Thereupon he is said to have waived it, and he is 
precluded from claiming anything by reason of it afterwards.’ ” 

From the very nature of the doctrine of waiver, “it may and seems generally 
to be applied to all rights to which the party is legally entitled.” State ex rel. 
Birchmore v. State Board of Canvassers et al., 78 S. C. 461, 59 S. E. 145, 148, 14 
L. R. A. (N. S.) 850, 13 Ann, Cas. 1133. Of course, where public policy is involved, 
such rule does not become operative; but it is not claimed the waiver involved here 
is against public policy. 

Section 7247 of the Compiled Laws says: “Any one may waive the advantage 
of a law intended solely for his benefit. But a law established for a public reason 
cannot be contravened by a private agreement.” If one may waive the benefit 
of a law intended solely for his benefit, there is no reason why he may not waive 
a purely personal benefit arising from the acts of the other party to the contract. 

It is not necessary that such acts of the party have already occurred, for in 
many cases an agreement for waiver may be for things in the future. 

If, as stated in the Tennessee case cited, “the stipulation for a suspension of 
liability * * * violates no principle of public policy,” then in this case it exists 
solely for the benefit of the insured, and he may contract as to the effect of his 
own acts after suspension. 

The plaintiff herein, therefore, did by contract specifically waive any right to 
which he was entitled ordinarily from the collection and retention of the premium 
money after notice of loss. This contract on his part is binding on him, and by 
his payment he was doing only what he bound himself to do. 

[12] But if the agent Shannon had ostensible authority to extend the time of ° 
the payment of this premium note and did extend it to a time subsequent to the 
loss, then the plaintiff was not in default at the time of the loss. Such extension 
would be binding upon the company, even though it did not know of the extension 
so as to give the notice required by section 6518 of the Compiled Laws, already 
quoted. It must be conceded that such required notice was not given after this 
alleged extension by Shannon, and unless given, the liability of the company was not 
suspended at the time of the fire. 


[13] The contract is silent regarding extension of the note, how such extension 
is evidenced, or who is authorized to grant it. Testimony furnished by the defend- 
ant shows that at least one extension was granted through the agency of Shannon. 
Whether the plaintiff applied to Shannon for the extension believing Shannon had 
power to extend, or whether he asked Shannon to get the extension for him 
does not appear; but there is plenty of evidence to show that in general Shannon 
had charge of the collections for the company, checked over local agents, furnished 
local agents with stationery and blanks, and otherwise acted as an agent with 
extensive authority would act. The memorandum opinion shows the trial court 
recognized that he should have charged that Shannon was an agent and then left the 
extent of the agency to be determined by the jury. The court charged the jury 
that the plaintiff claimed Shannon was an agent, but at the same time left it to the 
jury to determine whether he was in fact an agent. The charge sets forth various 
sections of the statute defining an agent, and this was given to the jury to aid 
them in determining whether Shannon was in fact an agent. The statutes with 
reference to ostensible agency were not read, and while there was some reference 
to ostensible authority, there was no definite charge thereon. In view of the nature 
of the case, the trial court determined that he was in error in not charging definitely 
on the agency of Shannon and says in his memorandum opinion, with reference 
to the jury, that because of his failure so to do, “It may be that the jury under 
such instructions found that the relation did not exist. I believe that they should 
have been instructed that such relation existed as a matter of law. * **” 
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The motion for a new trial was based in part upon failure of the court “to instruct 
the jury on the theory of extension of the time of payment of the note.” While 
this is somewhat vague, yet it is clear the trial court considered it as including the 
question of agency, and failing to instruct properly, the court felt there was such 
miscarriage of justice as required a new trial. This readily appears when we con- 
sider that the rights of either party are determined on a narrow issue of fact— 
the alleged ostensible authority of Shannon. Judging from the record, if Shan- 
non did not have that authority, defendant is entitled to a verdict. If Shannon 
did have that authority, then, as no notice was given as required by section 6518 of 
the Compiled Laws, the plaintiff is entitled to a verdict. What a new trial may 
show may alter this situation. The order appealed from is affirmed. 

Burke, C. J., and Christianson, Morris, and Nuessle, JJ., concur. 

BRYAN v. HOME INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. Noy. 19, 1936. 
187 Atlantic Reporter 924. 
2. SUBROGATION. 

Insurer which had refused to pay loss to mortgagee was not entitled to subro- 
gation to rights of mortgagee, where fire policy required payment before subroga- 
tion. 

(For other cases, sce Insurance, Dec. Dig. § 606[2].) 

3. FORECLOSURE. 

Mortgagee’s foreclosure after fire did not defeat insurer’s right of subrogation 
so as to be discharged of its liability to mortgagee under policy, where fire policy 
required insurer to pay to mortgagee the amount of loss or all of principal debt 
before it could avail itself of equitable subrogration doctrine. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal No. 163, April term, 1936, from decree of Court of Common Pleas, Erie 
County, No. 144, September term, 1932; Robert R. Lewis, President Judge, Specially 
Presiding, Fifty-Fifth Judicial District. 

Assumpsit by C. Harrison Lund against the Home Insurance Company of New 
York, wherein James P. Bryan, trustee in bankruptcy of C. Harrison Lund, was 
substituted as plaintiff. Verdict for the plaintiff for $700. From a judgment 
reducing the amount of recovery by one-half the defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Gunnison, Fish, Gifford & Chapin, M. E. Graham, and Henry MacDonald, all of 
Erie, for appellant. 

Elmer L. Evans and Clarence T. Bryan, both of Erie, for appellee. 

BALDRIGE, Judge. 


On April 15, 1931, the defendant company issued a $1,000 fire insurance policy 
to Thomas Schock, $700 of which covered a barn. The policy contained a standard 
mortgagee clause, in favor of C. Harrison Lund, who held a mortgage on the Schock 
farm to secure a debt of $1,000. The barn was totally destroyed by fire on May 24, 
1931. Schock, the owner, was convicted of arson for causing this fire, thus reliev- 
ing the insurance company from liability to him on the policy. The mortgagee 
filed a proof of loss on June 30, 1931, and demanded $700 from the defendant, 
which it refused to pay. Subsequently, Lund secured a purchaser for the farm 
and had Schock, then in prison, execute a deed to the purchaser. The purchase 
price of $300 was paid to Lund and credited on the mortgage debt. To give 
the purchaser a clear title, Lund, on December 11, 1931, satisfied the mortgage, 
but had noted on the record that he was not releasing the defendant from liability 
under the policy. On May 21, 1932, Lund instituted a suit against the insurance 
company, and later, having been adjudicated a bankrupt, his trustee was substituted 
as plaintiff. 

The principal ground of defense at the trial, and the sole question here, is that 
Lund, having satisfied the mortgage after the fire, defeated the insurer’s right of 
merceatiee, and that the insurer was therefore discharged of its liability under 
the policy. 

The trial of the case resulted in a verdict in favor of the plaintiff for the sum 
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of $700, the amount of his claim. Motions for judgment n. o. v. and a new trial 
were denied, but the refusal of a new trial was conditioned on the plaintiff's remit- 
ting one-half the amount of the verdict, as the trial judge was not convinced that 
the barn was worth more than $350. This was done, and judgment was entered 
accordingly. 

The mortgagee clause reads as follows: “Whenever this Company shall pay the 
mortgagee (or trustee) any sum for loss or damage under this policy and shall 
claim that, as to the Mortgagor or owner, no liability therefor existed, this Com- 
pany shall, to the extent of such payment, be thereupon legally subrogated to 
all the rights of the parties to whom such payment shall be made, under all securities 
held as collateral to the mortgage debt, or may at its option, pay to the mortgagee 
(or trustee) the whole principal due or to grow due on the mortgage with interest, 
and shall thereupon receive a full assignment and transfer of the mortgage and 
all such other securities; but no subrogation shall impair the right of the mort- 
gagee (or trustee) to recover the full amount of his claim.” 

{1, 2] The facts in this case are very similar to those in Brownsville Second 
Nat. Bank v. London & L,. Ins. Co., 298 Pa. 53, 148 A. 35. There, the plaintiff held 
a mortgage against the insured property. The policy contained a subrogation mort- 
gagee clause identical with the one involved in the instant case. Suit was brought 
by the mortgagee to recover from the insurer the loss of the property by fire. 
The insurer, in its affidavit of defense, offered to pay its proportion of the loss 
(there being other policies involved), upon acknowledgment of subrogation by the 
mortgagee to the extent of ‘the payment made, and in an amended affidavit of 
defense set up that the insurer was relieved of all liability because the plaintiff had, 
pending the suits, foreclosed the mortgage and caused the property to be sold at 
sheriff's sale for a nominal price, thus defeating its right to be subrogated. The 
Supreme Court, in affirming plaintiff’s judgment, held that the defense set up could 
not prevail. Mr. Justice Schaffer, the writer of that opinion, pointed out that actual 
payment under the express provisions of the mortgagee clause was necessary to 
entitle the insurer to subrogation. This is in accordance with the uniform rule 
applicable to subrogation. “It is generally held that the doctrine of subrogation 
requires that the person seeking its benefit must have paid a debt due to a third 
person before he can be substituted to that person’s rights; and that it is not a 
liability to pay but an actual payment to the creditor which raises the equitable 
right to subrogation.” 25 R. C. L. p. 1315; Insurance Co. of North America v. 
Fidelity Title, etc., Co., 123 Pa. 523, 16 A. 791, 2 L. R. A. 586, 10 Am. St. Rep. 546: 
Gawthrop Co. v. Fibre Specialty Co. et al., 257 Pa. 349, 101 A. 760. The appellant 
here not only failed to offer to pay the loss, but, on demand, refused to pay it. It 
therefore is not entitled to subrogation. 

[3] Respecting the effect of the foreclosure, it is apparent from the mort- 
gagee clause that in no event was the right of the mortgagee to recover the debt due 
him to be delayed or defeated by any action or claim of the insurer, or his rights 
under the policy to be affected thereby. The mortgagee clause expressly so 
stipulates in stating: “But no subrogation shall impair the right of the mortgagee 
(or trustee) to recover the full amount of his claim.” The insurer’s position that 
the mortgagee, although he waited almost six months to be paid by the insurer, lost 
the protection the policy afforded by satisfying the mortgage so that he might 
recover part of the indebtedness due him, is not tenable. Furthermore, the defend- 
ant has not been harmed. The insurer, to avail itself of the equitable doctrine of 
subrogation, was expressly required under the mortgagee clause, as noted above, 
either to pay the amount of the loss, which it did not do, or to pay the mortgagee 
all of the principal debt, to wit, $1,000 and interest. If this debt had been paid by 
the insurer, it would have resulted in its acquiring a mortgage of $1,000 on a 
property which sold for $300. Thus it would have been out of pocket $700 instead 
of $350, the amount of the judgment. It was not even alleged, certainly not proven, 
that the price of $300 was unfair; to the contrary, the evidence produced tends to 
indicate that it was adequate. 

In the Brownsville Second National Bank Case, supra, as here, Molaka v. 
American Fire Ins. Co. 29 Pa. Super. 149, was relied upon. But that case is 
distinguishable, as the mortgagee clause is different in its terms, and there it was 
shown that the mortgagee surrendered another policy of insurance, the proceeds of 
which, if collected, would have been sufficient to pay the whole debt, while here, 
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instead of giving up something, the mortgagee sold the property, thus partially 
liquidating the debt due him. 

It is unnecessary to consider cases in other jurisdictions, many of which are 
not in conflict with the view herein expressed, as we think the Brownsville Sec- 
ond National Bank Case, supra, is controlling 

Judgment affirmed. 


STATE FAIR OF TEXAS v. SEAY. No. 13434. 
Court of Civil Appeals of Texas. Forth Worth. Oct. 23, 1936. 
Rehearing Denied Nov. 20, 1936. 
98 Southwestern Reporter (2d) 232. 
3. CANCELLATION. 

Under fire, windstorm, and plate glass policy authorizing insurer to retain pre- 
mium based on “short rate,” if policy was canceled by insured, and to retain “pro 
rata” premium which was lower than short rate, if policy was canceled by insurer, 
insured, which had not paid premium at time it canceled policy, held required to pay 
premium for protection received based on the short rate plan. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

Action by G. M. Seay against the State Fair of Texas. From an adverse judg- 
ment, the defendant appeals. 

Affirmed. 

J. J. Eckford and Burgess, Chrestman & Brundidge, all of Dallas, for appellant. 

Clark & Rice, W. D. White, and Russell V. Rogers, Jr., all of Dallas, for 
appellee. 

3ROWN, Justice. 

Appellee, who was agent for several insurance companies in the spring of 1934, 
wrote and delivered to appellant a number of fire, windstorm, and plate glass insur- 
ance policies, the premiums charged therefor being a sum in excess of $2,506.58. The 
insured, State Fair of Texas, appellant here, caused all the policies to be canceled 
on September 24, 1934. When the several policies were canceled, appellant had 
paid nothing on the premium accounts, the policies having been delivered to it and it 
having been charged by the agent and various insurance companies for the full 
premiums. 

The amount computed, as being the sum due by the insured for the protection 
accorded it, was the sum of $2,506.58, same having been computed on a “short rate 
basis.” Demand having been made for the payment of such sum, and same having 
been refused by the insured, appellee brought suit against appellant in the district 
court of Dallas county to recover that portion of the premiums due on the policies 
which had been computed on the “short rate basis.” 

It appears that when the policies were canceled, appellant tendered appellee the 
sum of $1,599.32, which it claimed was the amount of the premiums due at the rates 
charged by appellee, calculated on the “pro rata basis’; and after suit was filed 
appellant kept this tender alive by specific averments in its answer; and, in addition 
thereto, pleaded that the rates charged for the windstorm policies were excessive 
and not in accordance with the manual rates, nor with the rates used by other 
companies in subsequently written policies, which latter rate, appellant alleged, 
was approved by the department of insurance as a proper rate. 

Upon the trial, the district court sustained objections to appellant’s testimony, 
by which it sought to show the rate which it contended should have been charged 
and which was being charged by companies that subsequently covered the risks, 
with the approval of the commission of insurance. 

The trial court held that the “short rate” was applicable and overruled a motion 
by appellant that appellee take only the sum of $1,599.32, and sustained appellee’s 
motion for a directed verdict against appellant for $2,506.58. It was agreed in open 
court that appellee was entitled to the sum of $1,599.32, which had been tendered, 
and the directed verdict having been received, the trial court rendered judgment 
against appellant for the difference between $2,506.58 and $1,599.32, to wit, for the 
balance of $907.26. 

This judgment was duly excepted to, the appeal perfected in the Court of Civil 
Appeals for the Fifth Supreme Judicial District, and the cause was, by the Supreme 
Court of this state, transferred to this Court of Civil Appeals. 
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All of the policies contained the following provision: 

“This policy shall be cancelled at any time at the request of the Insured; or by 
the Company by giving five days’ notice of such cancellation. If this policy shall be 
cancelled as hereinbefore provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate; except that when 
this policy is cancelled by this Company by giving notice, it shall retain only the 
pro rata premium.” 

The following contentions are made by appellant: (1) That the policies were 
canceled by the insured and surrendered before the premiums had been actually 
paid and therefore the provisions for retaining the “short rate” upon cancellation 
are not applicable, and appellee is entitled only to the “pro rata” premium; (2) that 
the insurance commission has no statutory authority to fix tornado and hail rates, 
and it was therefore error on the part of the trial court to sustain objections made 
to the evidence offered by appellant touching the correctness and reasonableness of 
the rates charged; (3) that appellant was not in fact attacking the rate fixed by the 
windstorm manual, which was approved by the insurance commission, but that it 
was only attacking the correctness of appellee’s classification and measurements by 
which he arrived at conclusions as to the correct rate to be applied to the risks 
involved, and that the proffered testimony, tending to show that appellee had 
charged an excessive rate should, therefore, have been admitted in evidence. 

Appellee contends that the issue of whether the premium charged should be on 
the “short rate basis” or on the “pro rata basis,” as presented in appellant’s brief, is 
the sole question for determination by this court. We believe that appellee is 
correct. 

First, our conclusion is based upon the contention that appellant, by its answer, 
has admitted the correctness of the rates charged and has sought relief on the 
theory that it should be charged premiums computed on the “pro rata basis” instead 
of the “short rate basis,” and that for the purpose of obtaining such advantage as 
may be had by a proper tender, it actually tendered, before suit was brought and 
after suit was brought, the sum of money which actually represents the amount of 
premiums actually charged, computed on a “pro rata basis.” 

[1] There was no alternative plea filed by appellant. The legal effect of a 
tender, as stated by Jones on Evidence, page 441, is that the defendant conclusively 
admits being indebted in the amount tendered in full payment; that such sum is due 
for the cause mentioned in the pleading filed against him; that the plaintiff is entitled 
to claim it in the character in which he brings suit: that the court in which the 
cause is filed has jurisdiction of the subject-matter; that the contract described is 
correctly set forth and was executed by the defendant, and that it has been broken 
in the manner and to the extent alleged. The text uses the following language: 

“In other words, the payment of money into court admits conclusively every 
fact which the plaintiff would be obliged to prove in order to recover that money.” 

12] We do not believe that the appellant can, under such circumstances as are 
described by his pleadings and tender, complain of the rates charged in the several 
insurance contracts. 

It will be noted that the cancellation clause in the policies provides specifically 
that cancellation may be had at any time at the request of the insured, and that the 
company may bring about cancellation by giving five days’ notice of such intention. 
The policy then specifically stipulates: “If this policy shall be cancelled as herein- 
hefore provided, or become void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this policy or last renewal, 
this Company retaining the customary short rate; except that when this policy is 
cancelled by this Company by giving notice, it shall retain only the pro rata 
premium.” 

[3] It is our duty to ascertain the intent of the parties in using the language 
above quoted, and we shall attempt to do so, keeping in mind the duties devolving 
upon each of the contracting parties, the acts done by them, and the provisions of 
the contract. If appellant had actually paid into the hands of the appellee the 
premiums charged for such policies, having elected to cause same to be’ canceled 
before the expiration date of the contracts, the insurer could have retained the 
customary “short rate,” and was under obligation to return to appellant the balanes 
of the paid premium. It is undoubtedly true that if the premium had been pi’ 
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into the hands of the insurers by appellant and the insurers had canceled the 
contracts, the insurers could have retained only the “pro rata” proportion of the 
premium. These provisions seem to provide for an equitable basis for adjusting 
the premiums when the contracts are canceled. In the first instance, when the 
contract is canceled by the insured, he is penalized by being charged a premium com- 
puted on a “short rate basis,” which is decidedly higher than the premium charged 
on the pro rata basis. He is penalized because he cancels a solemn contract which 
could not be canceled by him without a stipulation in the contract giving him the 
right to do so. In the second instance, the insurer is penalized for exercising such 
right of cancellation and is permitted to retain only a “pro rata” proportion of the 
premium, which is much less than the “short rate.” 

We do not believe that an insured who has “actually paid” the premium on his 
contract of insurance and who cancels his contract should be made to shoulder a 
more onerous burden than the insured who has, admittedly, not paid 1 cent of the 
premium and likewise has canceled his contract. 

In the first instance, the insurer has had all the use and benefit of the insurance 
premium from the time it was paid until the insured brought about the cancellation 
of the contract; in the second instance, the insured has paid nothing on his premiums 
and the insurer has credited him therefor and has carried the contract and afforded 
the insured protection, up to the time of the cancellation by the insured. 

The contract having stipulated positively that, the insured having brought about 
the cancellation, the insurer must return to the insured all of the premiums actually 
paid, excepting therefrom the portion due the insurer, based on the “customary 
short rate,” which the insurer is permitted to retain, we hold that the contract 
evidently implies an obligation upon the part of the insured to pay and the right 
of the insurer to collect a premium based upon the “short rate,” in the event the 
insured has not actually paid the premium and brings about a cancellation of the 
contract. 

To hold otherwise would be giving judicial sanction to a policy penalizing the 
thrifty and diligent insurance contract holder and placing a premium upon such con- 
tracting party who obtains insurance protection on a credit basis. 

So far as we are able to ascertain, this question has not been decided in Texas, 
and we are not unaware of the fact that herein we are pioneering. 

We believe that the judgment of the trial court is equitable, just, and fair, and 
it is in all things affirmed. 

ST. PAUL FIRE & MARINE INS. CO. v. McRAE. No. 5012. 
Court of Civil Appeals of Texas. Texarkana. Oct. 29, 1936. 
98 Southwestern Reporter (2d) 363. 
1. VARIANCE. 
_ In action on windstorm policy wherein insured alleged house was located 12 
miles from city, proof that house was located in city held fatal variance. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

2. DAMAGES. 

_ Measure of damages for partial destruction of dwelling under windstorm policy 
is difference in value immediately before windstorm and immediately thereafter, not 
to exceed amount of coverage shown in face of policy. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

3. WAIVER. 

Denial of liability on windstorm policy within time for proof of loss held waiver 
of such proof. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

4. EVIDENCE. 

Evidence of denial of liability on windstorm policy as waiver of proof of loss 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Fannin County Court; J. E. Spies, Judge. 

Action by C. M. McRae against the St. Paul Fire & Marine Insurance Company. 
From a judgment for plaintiff, defendant appeals. ; 

Reversed and remanded. 
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Cunningham & Lipscomb, of Bonham, for appellant. 

F. A. Dale, of Bonham, for appellee. 

Haut, Justice. 

Appellee brought this suit in the county court of Fannin county against 
appellant to recover damages to his dwelling house, located in Fannin county about 
twelve miles northeast of the city of Bonham, caused by a windstorm and rain 
which occurred on the night of June 12, 1934. He alleged that at the time the 
damages occurred his dwelling was covered by windstorm policy of insurance 
issued by appellant. Appellant answered by general demurrer, general denial, and 
specifically to the effect that appellee had not within the time required by the 
insurance policy filed with appellant proof of loss. Replying to appellant’s answer, 
appellee filed a supplemental petition in which he alleged: 

“Answering further if required to do so plaintiff would show to the court that 
on or about July first A. D. 1934, after said loss on June 12, 1934, defendant through 
its agent visited the scene of the loss and inspected said building and the remains 
of the same and was fully appraised of said loss and refused to pay the same and 
again within about two or three weeks thereafter visited said scene and examined 
the estimate of said loss made by the carpenters and paperhangers and was fully 
appraised of the loss and the cost for repairing the same and again refused to pay 
the same and in this connection plaintiff would show to the court that defendant 


by said refusal to pay said loss or any part thereof has fully waived the require- 
ments of said policy set out in said amended original answer.” 
Trial was had to a jury on special issues which were answered favorably to 


appellee. Judgment was entered for appellee, and appellant prosecutes its appeal 
to this court. 


[1] Appellant’s first complaint is that the proof offered by appellee did not cor- 
respond to his pleadings in this particular, appellee alleged that his dwelling house 
that was damaged by windstorm was located in Fannin county, about twelve miles 
northeast of the city of Bonham; and his proof was that his dwelling house that was 
damaged by windstorm and rain was located within the city of Bonham at the 
corner of West 11th and Thomas streets. With this contention we agree. Unques- 
tionably, the proof and the allegation with respect to the location of the damaged 
dwelling house did not agree, and it is elementary that the proof must correspond 
substantially to the allegation which it seeks to establish. Underwriters’ Fire 
Ass’n of Dallas v. Henry (Tex. Civ. App.) 79 S. W. 1072; C. J., Vol. 26, p. 511, 
§ 719. 


[2] Appellant next complains of the action of the trial court in submitting the 
special issue with respect to damages for the reason that an improper measure was 
given as a guide to the jury in fixing the damages to the dwelling house. In our 
opinion, this contention should be sustained. The correct measure of damages for 
partial destruction of a dwelling under a policy of this character is the difference 
in value thereof immediately before the windstorm and immediately thereafter, not 
to exceed the amount of coverage shown in the face of the policy. Security 
National Fire Ins. Co. v. Kifuri (Tex. Civ. App.) 12 S.W.(2d) 235. 

[3, 4] Appellant makes the further contention that on account of the failure of 
appellee to make written proof of loss under oath as specified in the insurance 
policy within a period of ninety-one days after the date of the damage rendered 
such policy of no effect. As a general proposition, this is true, but there is an 
exception to this rule which we think clearly exists in this case. This exception 
becomes effective and amounts to waiver of filing of proof of loss within the 
specified time set out in the policy, when the insurance company within said time 
denies liability. Delaware Underwriters & Fire Ins. Co. v. Brock, 109 Tex. 425, 
211 S. W. 779, and cases there cited; Connecticut Fire Ins. Co. v. Hilbrant (Tex. 
Civ. App.) 73 S. W. 558; Oklahoma Fire Ins. Co. v. McKey (Tex. Civ. App.) 152 
S. W. 440. The issue of denial of liability by the insurance company in this case 
was a contested one and was properly submitted to the jury for determination. 


For the errors pointed out herein, the judgment of the trial court is reversed 
and the cause remanded. 
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KOCH et al. v. TRANSCONTINENTAL INS. CO. et al. 
Supreme Court of Wisconsin. Nov. 10, 1936. 
269 Northwestern Reporter (2d) 539. 
1. MISREPRESENTATION. 

Evidence held not to establish false representations by insured’s agent respecting 
cancellation of policies previously in force, so as to render fire policies void for con- 
cealment and misrepresentation of material facts made at time of oral application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. CONCEALMENT. 

Insured’s failure to inform insurance agent that judgment for foreclosure of 
mortgage and sale had been entered against property at time of oral application for 
fire policies held not to avoid policies on ground of concealment, where fact of such 
judgment was not then known to insured. 

(For other cases, see Insurance, Dec. Dig. § 259.) 

3. CONCEALMENT. 

Failure of insured’s agent, in making oral application for fire policies, to dis- 
close that insured’s title was encumbered by second mortgage and judgment lien, 
held not concealment of material facts invalidating policies, where no questions 
respecting matter were asked, and insurance agent had knowledge of general condi- 
tion of property, its Igcation, and worth. 


(For other cases, see Insurance, Dec. Dig. § 258.) 
4. OWNERSHIP. 

Mortgagor’s title after judgment of foreclosure and order of sale, and during 
period of redemption, but before sale, held that of “unconditional and sole owner- 
ship,” within fire policy provision rendering policy void unless insured’s interest 
should be that of “unconditional and sole ownership.” 

(For other cases, see Insurance, Dec, Dig. § 282(6].) 
3. FALSE SWEARING. 

Evidence held not to establish false swearing of insured on trial, as to reason 
for canceling previous policies, within fire policy provision that it should be void in 


case of false swearing by insured touching matter relating to insurance, whether 
before or after loss. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from a judgment of the Circuit Court for Oneida County; A. H. Reid, 
Judge. 


Affirmed. 


Action by O. H. Koch and another against the Transcontinental Insurance 


Company and others. Judgment for plaintiffs, and named defendant and certain 
other defendants appeal—[By Editorial Staff.] 


Affirmed. 


_ Elizabeth K. Young as owner, and O. H. Koch as mortgagee, of certain prem- 
ises, began an action on January 31, 1936, against the five insurance company defend- 
ants to recover under their several policies for loss by fire of a_building and 
contents. Judgment was entered March 30, 1936, in favor of plaintiffs. 

The complaint alleges the issuing of the policies, the loss, and due proof 
thereof. The answer admits the issuing of the policies by defendants, but sets up 
among others three principal defenses, namely, that Elizabeth K. Young concealed 
and misrepresented material facts at the time of the application for insurance ; that 
she was not the uncondiditional and sole owner of the property as required by the 


terms of the policy; and that there was false swearing on the part of Elizabeth 
K. Young concerning matters relating to the subject of insurance. The case was 
tried to the court and a jury. The court determined all material questions in 
plaintiff's favor, submitting to the jury only the question of the value of the 
personal property destroyed. Judgment was ordered for the amount of the 
insurance stipulated for in the policies covering the building and for the value of 
the personal property as found by the jury. O. H, Koch, the mortgagee of the 
real estate, was allowed the sum of $5,082, being $1,016.40 against each of the 
defendants, and Elizabeth K. Young was allowed $2,175.10 for the loss of personal 
property, being $435.02, with costs, against each defendant. From the judgment 
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accordingly entered, defendants, except the Hartford Fire Insurance Company, 
appeal. 

Crawford & Crawford, of Superior, for appellants. 

Earl A. Korth and O’Melia & Kaye, all of Rhinelander, for respondents. 

FAIRCHILD, Justice. 

[1] The first defense is based on a claim of concealment and misrepresentation 
of material facts. Appellant contends that at the time of the application for 
insurance, which was purely oral, insured’s agent made a false statement with refer- 
ence to the cancellation of policies previously in force and secured through the 
North Wisconsin Agency. A review of the testimony shows that insured had for 
some years prior to the issuing of the policies by appellants been insured by com- 
panies dealing through the North Wisconsin Agency; that a claim for loss caused 
by hail had been disputed; that some controversy had developed over the collection 
of premiums; that the North Wisconsin Agency notified respondent Young of 
their intention to reduce the amount of the insurance; that respondent Young wrote 
to the agency directing it to cancel all the insurance. The letter is as follows: 

“According to Mr. J. H. O’Melia’s letter of Feb. 5th after you were over to see 
him in regard to the insurance that you told him that even though the arrears is 
paid up his company would not care to carry more than about $3,500.00 on the Main 
Lodge and furniture. 

“Since that is the case Mr. Estabrook I wish you would cancel all the policies 
as I don’t expect you to tell me how much I should carry on these buildings as 
nobody but Mr. Young and myself know how much money we have invested in 
this place. I am also writing to Mr. O. H. Koch regarding the insurance.” 

It was after this that negotiations were begun by insured with the appellants to 
secure the insurance which is the basis of the claim on the part of the insured. 
The agent of appellants was informed of the previous insurance and of its can- 
cellation. Insured’s agent did say that the cause of breaking off relations with the 
North Wisconsin Agency was the controversy over the hailstorm loss, and did not 
mention any difficulty that may have arisen because of delay in payment of premiums. 
A representative of the North Wisconsin Agency testified, in part, “The main 
reason for the cancellation of those policies was we couldn’t get our money for the 
premiums.” Apparently one party to the dispute was moved to end the business 
relation for one reason and the other for a different reason, seeming to her a 
sufficient cause. Under the impression that ill feeling which had arisen because 
of the hail loss dispute prompted the acts of,the agency complained of in the letter 
quoted above, insured’s husband naturally stated that as the reason for cancella- 
tion when discussing with appellants’ agent the matter of insurance by his com- 
panies. It cannot be said that insured’s failure to ascertain and correctly describe 
to appellants the reason for the dissatisfaction of the North Wisconsin Agency 
with her business is such concealment as to make the policies void. The appellants 
were advised that the property had been insured by companies represented by the 
North Wisconsin Agency; that that insurance had been canceled by direction of 
insured after a dispute had arisen between her and that agency. The property 
was not over insured. There cannot be said to be a showing of misrepresentation 
with regard to this previous insurance. 

[2] Appellant claims concealment on the part of insured of the fact that judg- 
ment of foreclosure and sale had been entered against the property. The fact, how- 
ever, was not known to her. The insured knew the action had been commenced, 
had talked with a lawyer, and had been assured that the extended redemption would 
give her an opportunity to adjust her obligation to the mortgagee. The existence 
of the mortgage was disclosed. The fact that a foreclosure was pending when the 
present policies were issued gives no advantage to appellants under the circumstances 
made to appear by the evidence here. Appellants had knowledge of the mortgage. 
By the terms of the policy, the loss, if any, was payable to the mortgagee as his 
interest appeared. The existence of the mortgage was discussed. The pendency 
of the suit to foreclose was not. The proceedings in the foreclosure suit had not 
changed the insured’s title to the real estate. She was still the owner; nothing had 
occurred to devest her of or to place the title in any other person. 

[31 Appellants make a further claim of concealment in that insured’s husband, 
in making the application, did not disclose the fact that insured’s title was encum- 
bered by a second mortgage and a judgment lien. Apparently no questions were 
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asked leading to the disclosure of these encumbrances and there was accordingly 
no misrepresentation and no active concealment. It is to be remembered that there 
was no written application for this insurance and that the policies here involved 
were issued with knowledge on the part of appellants’ agent of the general condition 
of the property, its location, and its worth. The agent knew that the new insurance 
would take the place of that recently carried by other companies. Questions asked 
were truthfully answered. 

[4] Appellants’ second ground of defense is based upon a provision of the 
policy that: “This entire policy shall be void unless otherwise provided by agree- 
ment in writing added hgreto, (a) if the interest of the insured be other than uncon- 
ditional and sole ownership.” Appellants contend that since suit to foreclose the 
mortgage to which the property was subject had been begun and judgment entered 
June 27, 1934, insured was not the unconditional and sole owner when the policies 
were issued in February, March, and April, 1935. 

The question accordingly arises: Is the title of a mortgagor after forecloure 
and during the period of redemption unconditional and sole ownership within the 
meaning of this provision of the insurance contract? It has been held in Wisconsin 
that the equitable ownership of a vendee under a land contract is such unconditional 
and sole ownership, Matthews vy. Capital Fire Ins. Co., 115 Wis. 272, 91 N. W. 675; 
De Keyser v. National Liberty Ins. Co., 216 Wis. 566, 257 N. W. 673, 97 A. L. R. 
766: and that the interest of a mortgagor is such unconditional and sole ownership. 
Wolf v. Theresa Village M. F. Ins. Co., 115 Wis. 402, 91 N. W. 1014. No case in 
this state has dealt with the problem arising after judgment of foreclosure of the 
mortgagor's interest and before the period of redemption has expired. It is true 
that in Friede v. Mercury Ins. Co., 201 Wis. 65, 228 N. W. 749, one who appeared 
to be a vendee under a land contract was held not to have unconditional and sole 
ownership when almost wholly in default. That situation differs from this, how- 
ever, in that legal title is in the insured in this case, while in the Friede Case not 
even the land contract had been delivered to the vendee. It may be said that in the 
Friede Case, the insured was held to lack ownership, and that that case is no 
authority as to a definition of what is unconditional ownership where ownership is 
admitted. 

In the case of Steinmeyer v. Steinmeyer, 64 S. C. 413, 42 S. E. 184, 185, 59 L. R. 
A, 319, 92 Am. St. Rep. 809, an insolvent debtor had conveyed to defendant without 
consideration. Creditors obtained a decree subjecting the property to sale, so far as 
necessary for the payment of the judgment claims. The defendant subsequently 
insured the property against loss by fire by a policy void by its terms if the owner- 
ship of the insured were other than unconditional and sole. In this situation the 
South Carolina court held that defendant’s interest was unconditional because she 
had a fee simple. The defendant’s status at the time of the insurance was that “of 
one holding a fee subject to an incumbrance, the equity of the grantor’s creditors. 
The existence of a lien or incumbrance on the insured’s property is not a breach of 
the condition which requires sole and unconditional ownership.” .It would seem that 
the situation of the land conveyed in fraud of creditors and made subject to sale bv 
a decree would be similar ,to that of the land of insured, which is subject to sale by 
judgment of foreclosure. Whether the same rule would obtain if the property 
had heen sold, subject only to a right of redemption, is another problem; a Mon- 
tana case indicating that it would not. In that case, where property had been sold 
on execution, subject to a right of redemption, the debtor was held not to have sole 
and unconditional ownership. Libby Lumber Co. v. Pacific States Fire Ins. Co., 79 
Mont. 166. 255 P. 340, 60 A. L. R. 1. In the situation before us, however, title has 
not nassed: there having been no sale. 

Tn Phenix Ins. Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 801, 138 Am. St. Rep. 171, 
the following test is laid down: 

“The just and reasonable purpose of insurance policies in requiring the insured 
to have the ‘unconditional and sole ownership’ of the property insured is to give 
protection to only those upon whom the loss insured against would inevitably fall 
but for the insurance, and to avoid taking risks for those whose lack of interest or 
whose contingent interest in the property insured. might tend to encourage careless- 
ness or wrongdoing in the use or preservation of the property. * * * 

“By fair construction and intendment the ‘unconditional and sole ownership’ of 
property for the purposes of insurance is in those upon whom the loss insured 
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against would certainly fall, not as a matter of mere contract obligation, but as a 
result of real bona fide rights in the property insured.” 

In that view of the purpose of the provision of the contract requiring uncondi- 
tional and sole ownership, such ownership would seem in the case at bar to have 
been in insured. The risk of loss was upon respondent Young. If the building 
burned, she would be the ultimate loser. If she redeemed the property from the 
foreclosure, she would have to pay the mortgagee’s full claim, yet the property 
would be worth less by the amount of the loss. If she did not redeem, the propor- 
tion of the proceeds of sale coming to her would be reduced by the amount of the 
loss; or if the proceeds were insufficient to pay the mortgage debt, she would be 
subject to a deficiency judgment so much the greater. Foreclosure made no 
sufficient difference in her ownership to warrant holding that it ceased to be uncon- 
ditional and sole for the purposes of the insurance contract. She still had every 
motive to use full care in the use and protection of the buildings insured. 

The first two grounds of defense would, if valid, result in the conclusion that 
the policies were void ab initio. But appellants’ view cannot prevail. 

{5] Appellants further contend that the policies were later voided by the false 
swearing of the insured on the trial. Each policy provides: “This entire policy shall 
be void * * * in case of any fraud or false swearing by the insured touching any 
matter relating to the insurance or the subject thereof, whether before or after the 
loss.” 

Appellants’ claim that there was false swearing on the part of the insured is 
based on testimony given March 16, 1936, to the effect that the earlier policies of 
insurance were canceled because of a dispute over a hail loss. They seek to support 
that claim by showing that on February 14, 1935, she had written the letter quoted 
above, directing the policies to be canceled because of the fact that the “company 
would not care to carry more than about $3,500.00 on the Main Lodge and furniture.” 
In the light of the circumstances discussed with reference to the defense that 
insured was guilty of concealment when her husband told appellants’ agent that the 
previous policies had been canceled because of a dispute over a hail loss, there 
exists no such contradiction by the letter referred to or other evidence to substan- 
tiate a charge of false swearing. 

Evidence of the familiarity of appellants’ agent with the whole situation, the 
lack of any effort to mislead or to secure the insurance by deceit or misrepresenta- 
tion, nothing having occurred after the insurance contracts were entered into to 
affect their validity, sustains the conclusion of the trial court. Respondent continued 
to be the unconditional and sole owner of the premises.. The facts with relation to 
the foreclosure proceedings shown by the evidence do not bring the case within the 
forfeiture clause. The defenses set up having been properly overruled and the 
amount of damages not being questioned, the correct judgment was ordered. 

Judgment affirmed. 
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Mar. | Conners Marine Co. v. Northwestern Fire & 
Marine Ins. Co. 


MARINE 


CONNERS MARINE CO. v. NORTHWESTERN FIRE & MARINE INS. CO. 
District Court, S. D. New York. May 21, 1936. 
16 Federal Supplement 626. 
1. PONTOONS. 

Pontoons held not included in category either of “hulls” and “barges,” or of 
“hulls” and “cargoes,” within marine policy. 

(For other cases, see Insurance, Dec. Dig. § 159.) 

2. TOWAGE. 

Policy insuring assured against liability as owner, managing owner, operative, 
and/or operating agent, charterer, carrier, warehousemen, stevedores, wharfingers, 
forwarders, or freighters as imposed by law, held not to cover loss resulting from 
towage contract. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

At Law. Action by the Conners Marine Company against the Northwestern 
Fire & Marine Insurance Company. On motion to dismiss complaint. 

Motion sustained. 

Thomas A. McDonald, of New York City, for Conners Marine Co. 

Bigham, Englar, Jones & Houston, of New York City, for Northwestern Fire 
& Marine Ins. Co. 

Knox, District Judge. 

{1, 2] The motion to dismiss the complaint for its failure to state a cause of 
action must be sustained. In my opinion, pontoons cannot properly be included in 
the category either of hulls and barges, or of hulls and cargoes. A pontoon falls 
within an entirely different designation. Although water borne, it is quite distinct 
from a hull, barge, or cargo, in both functions and reality. Furthermore, as I read 
the policy of insurance, it does not cover the loss which came to plaintiff as a 
result of a towage contract. Towage is not included within the liability of the 


assured “as owners, managing owners, operatives and/or operating agents, char- 
terers, carriers, warehousemen, stevedores, wharfingers, forwarders, or freighters 
as imposed by law.” Each of the enumerated capacities is without the inclusiveness 
of a towage contract. 
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AUTOMOBILE 


AMERICAN LUMBERMEN’S MUT. CASUALTY CO. OF ILLINOIS y, 
WILCOX et al. No. 2085. 
District Court, W. D. New York. Oct. 16, 1936. 
16 Federal Supplement 799. 
1, PASSENGER. 


Provision that automobile liability policy shall not cover automobile while used 
to carry passengers for a consideration is applicable only in case of accident occur- 
ring while transportation is being given contrary thereto, and violation thereof 
does not work forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. AMBIGUITY. 

Ambiguity in automobile liability policy is to be strictly construed against 
insurer responsible for form of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. PASSENGER. 

Where automobile was used by insured for transportation of herself and 
others without consideration, but was also used at same time to carry a passenger 
over a number of months for definite price, and also for transportation of another 
who generally provided gasoline, insurer held exempt from liability under auto- 
mobile liability policy providing that it should not cover automobile while used 
for carrying “passengers for a consideration.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

In Equity. Action by the American Lumbermen’s Mutual Casualty Company 
of Illinois against Ellen M. Wilcox and others. 

Judgment for plaintiff. 

Steele & Schulz, of Buffalo, N. Y., for plaintiff. 

Ulysses S. Thomas, of Buffalo, N. Y., for defendants Ellen M. Wilcox and 
Clayton W. Ingles. 

Wendell V. O’Shea, of Le Roy, N. Y., for defendants Electa Wilcox and 
Leonard A. Ingles. 

Knicut, District Judge. 

Plaintiff through a declaratory judgment seeks interpretation of the provisions 
of its liability policy issued to the defendant Ellen M. Wilcox, containing the 
provision that “this policy shall not cover, (4) any automobile while * * * used to 
carry passengers for a consideration. * * * ” The sole issue is whether the auto- 
mobile on the occasion of an accident was used to carry passengers for a con- 
sideration in violation. of the foregoing provision in the policy. The record 
discloses that the defendant Ellen M. Wilcox, in her insured automobile, regularly 
transported one Clarence Brown from about the Ist of October, 1935, to the last 
of February, 1936, between Le Roy, Genesee county, and Rochester, Monroe county, 
a distance of approximately 25 miles, and that Brown paid Ellen M. Wilcox for 
such transportation at the rate of $7.15 per month. Ellen M. Wilcox resided in 
Le Roy. She was employed in Rochester. Brown resided in Le Roy and was a 
student in Rochester. Preceding this transportation period, Brown had been com- 
muting between these points by railroad, paying the sum aforesaid as railroad 


tare. 

During this period of such transportation, Electa Wilcox, a sister of Ellen 
M. Wilcox, and Leonard A. Ingles and Clayton W. Ingles were transported in 
this same car between the aforesaid places. The record discloses that during this 
time Leonard A. Ingles operated the car and that Clayton W. Ingles generally 
provided the gasoline. While the testimony is confused as regards the exact 
arrangement with Clayton W. Ingles for transportation, it is a fair conclusion 
from the evidence that the gasoline purchased by him was in payment for his 
transportation in this car. ' Le 

{1] The question of what constitutes “carrying passengers for a consideration 
has been construed by numerous courts. Cases cited in which it has been held 
that the violation of a provision of the policy works a forfeiture are not applicable 
here. The provision in question is a condition subsequent and is applicable only 
in case of any accidents occurring while transportation is being given contrary to 
its provisions. 5; 

[2] The plaintiff is responsible for the form of policy. Under these circum- 
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stances, the rule is well settled that any ambiguity therein is to be strictly construed 
against the company. Marcus v. United States Casualty Co., 249 N. Y. 21, 162 
N. E. 571; Miller v. American Eagle Fire Ins. Co., 253 N. Y. 64, 170 N. E. 495; 
Parry v. Maryland Casualty Co., 135 Misc. 883, 238 N. Y. S. 613; Fox v. Employers’ 
Liability Assur. Corporation, 239 App. Div. 671, 268 N. Y. S. 536. The rule is not 
applicable here, for there is no ambiguity. The language is simple and clear. The 
insuring company had the right to assert this limitation. The reason for it doubt- 
less is in the assumed likelihood of additional hazard. 

[3] The contention is made that the word “passengers” is used and that in the 
instant case there was but a single passenger. The rule of construction is that 
singular number includes plural number in the interpretation of contracts, and a 
contrary construction is only necessary when the plain intent of the contract shows 
the contrary construction necessary to give effect to the intention of the contracting 
parties. Garrigus v. Parke County, 39 Ind. 66, 70; Bouv. Law Dict. (Rawle’s 3d 
Ed.) p. 3075; Statutory construction follows this rule. See section 35, General 
Construction Law of the state of New York (Consol. Laws, c. 22). 

Clauses containing exceptions or limitations substantially the same as_ that 
hereinbefore quoted have received consideration in numerous courts. In Gross 
v. Kubel, 315 Pa. 396, 172 A. 649, 95 A. L. R. 146, the injured party was a non- 
paying passenger. Other passengers paid for transportation. It was held that the 
insurer was not liable under the clause excepting coverage. In Raymond v. Great 
American Indemnity Co., 86 N. H. 93, 163 A. 713, upon facts comparable to 
Gross v. Kubel, supra, insurer was held exempt from liability. In Sleeper v. 
Massachusetts Bonding & Ins. Co. (1933) 283 Mass. 511, 186 N. E. 778, 780, 
insured carried a single passenger on a single trip for a consideration. The insurer 
was held not liable, the court saying in part: “The commercial adequacy or 
inadequacy of the consideration, or the want of profit to the owner or operator, 
is immaterial under the terms of the policy.” In Orcutt v. Erie Indemnity Co. 
(1934) 114 Pa. Super. 493, 174 A. 625, assured was paid.25 cents for a single 
trip transportation, and the insurer was held not liable. In Cartos v. Hartford 
Accident & Indemnity Co. (1933) 160 Va. 505, 169 S. E. 594, insured transported 
an individual on a single trip for compensation, and the court denied coverage. 
In Elder v. Federal Ins. Co., 213 Mass. 389, 100 N. E. 655, the policy was avoided 
where the son of insured carried an individual for compensation. Wood v. 
American Auto Ins. Co., 109 Kan. 801, 202 P. 82, is to like effect. In Glogvics v. 
Preferred Accident Ins. Co. of N. Y., 245 App. Div. 817, 281 N. Y. S. 407, the 
policy was found voided by the fact that the insured entered into an agreement 
to transport another regularly between two points for a compensation equal to 
the railroad fare between such points. 

Certain cases cited by the defendants are distinguishable from the instant 
case. In Juskiewicz v. N. J. Fidelity & P. G. Ins. Co.. 210 App. Div. 675, 206 N. 
Y. S. 566, insured was towing a buggy for a friend without agreed compensation. 
It was held that such an act was within the provision of the policy which per- 
mitted use in “all ordinary business uses,” but the court said: “If the owner of 
a car ordinarily used for private and pleasure purposes undertakes to transport 
goods and merchandise of his neighbor for hire from one place to another, he 
is pro tanto engaged in the business of transportation.” There the policy was 
construed as exempting coverage of transportation of merchandise for hire in 
a business use. In Cartos v. Hartford Accident & Indemnity Co., supra, the cases 
of Crowell v. Maryland Motor Car Co., 169 N. C. 35, 85 S. E. 37, Ann. Cas. 
1917D, 50, and Marks v. Home F. & M. Ins. Co., 52 App. D. C. 225, 285 F. 959, 
are distinguished, the court pointing out that these cases involved consideration 
of fire insurance policies and that the liability did not arise during the alleged 
unlawful use. In the Marks Case the trial court directed a verdict for the defertd- 
ant. On appeal it was held there was a question of fact as to whether there 
Was transportation of passengers which should have been submitted to the jury. 
The expression by the court that the nullifying condition of the policy was appli- 
cable only in case of transportation for hire in a public conveyance seems obiter, 
but this construction was expressly repudiated in Cartos v. Hartford Accident & 
Indemnity Co., and Sleeper v. Massachusetts Bonding & Ins. Co., supra. The 
Crowell Case involved a warranty that the car would not be used for passenger 
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service. The court did say that there ‘ “passenger” service implied more than single 
act and referred to the business of carrying passengers for hire. 

It will be noted in this case that continued transportation over a number 
of months for a definite price is shown. There remains to be distinguished the 
case of Yelin v. Columbia Casualty Co., 265 N. Y. 590, 193 N. E. 334, which arose 
in this Eighth judicial district of the state of New York. The passenger, after 
recovering a verdict against the assured, sued the insurer. The court directed 
a verdict for the plaintiff. This direction was affirmed by the Appellate Division 
of the Supreme Court (241 App. Div. 789, 270 N. Y. S. 1019), without opinion, 
one justice dissenting, and by the Court of Appeals, without opinion. The 
motion for the direction of verdict was based upon the ground that the plaintiff 
had failed to establish a cause of action, and, further, that it then appeared 
without contradiction that the assured was carrying the plaintiff “under an 
agreement whereby she (assured) was to receive $1.00 a week.” I have read 
the record in the Yelin Case. There is considerable confusion in the testimony. 
It does appear that the assured carried the plaintiff in her automobile for a 
number of weeks, and that the plaintiff paid assured $1. I think the evidence 
warrants the conclusion that there was no agreement made preceding the trans- 
portation. It further appears that the payments were received over the assured’s 
protest and were made more in the nature of a gift than for the payment of 
services rendered. The evidence is such that, on the motion of both parties to 
direct verdict, the trial court was justified in directing a verdict for plaintiff 
on the ground that the evidence did not show a transportation under an agree- 
ment for hire. The agreement must be spelled out of the transaction to 
avoid the policy. Yelin Columbia Casualty Co., supra, is at the most a 
border line case. It seems to me it is not an authority in the instant suit where 
an agreement for hire was made in advance of transportation, where the rate 
of hire was based on the railroad transportation rate, and where the payments 
for transportation were made direct to the assured substantially regularly 
over a period of several months. 

There is this additional feature to be considered in this case. Clayton W. 
Ingles also paid amounts in aid of his transportation. Standing alone, the proof 
might be insufficient to avoid the policy on account of his transactions, but 
it seems to me it may be considered in connection with the reason why the 
policy contained the aforesaid exceptions from coverage. Such reason undoubt- 
edly was that greater hazard would result in the use of a passenger car in trans- 
portation for hire than in its ordinary uses. 

While the policy reads “used to carry passengers for a consideration” and 
the automobile was used by the defendant for the transportation of herself and 
others without consideration, it also at the same time was used to carry a 
passenger or passengers for a consideration. In Marks v. Home Fire Ins. Co., 
supra, the definition of a passenger, as purported to be given by Standard and 
New Standard Dictionary, Webster’s International Dictionary, New English 
Dictionary, and Bouvier’s Law Dictionary, is stated. These give a definition of 
a passenger as one who travels in a public conveyance or by a common carrier 
by some established conveyance. This is too narrow a meaning when applied 
to facts as shown here. Indeed, it will be seen that this is one of several 
definitions given by the lexicographers. As hereinbefore stated, Marks v. 
Home Fire Ins. Co., supra, has been disapproved by several of the courts and is 
in conflict with the weight of authority. 

[4] Under all of the facts shown in this case, the court can see no other 
course than to hold that the plaintiff is exempt from the coverage of the policy 
in question. 

Findings of fact and conclusions of law may be submitted and when signed 
shall be, and be considered to be, a part of this opinion. 


DUNCAN v. ASHWANDER et al. No. 2638. 
District Court, W. D. Louisiana, Monroe Division. Sept. 2, 1936. 
16 Federal Supplement 829. 
. INDEMNITY. 
Under automobile liability policy providing that it was effective in all states, 
and that state laws should supersede all policy provisions conflicting with state laws, 
insurer held suable in Louisiana in advance of obtaining judgment against insured 
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motorist even though, by terms of policy and laws of state where policy was exe- 
cuted, judgment was required to be obtained against insured motorist before cause 
of action arose against insurer (Act La. No. 86 of 1928, as amended by Act. La. 
No. 184 of 1932). } 

(For other cases, see Insurance, Dec. Dig. § 147[4].) 

At Law. Action by J. W. Duncan against George Ashwander and others. 

Judgment in accordamee with opinion. 

Hudson, Potts & Bernstein, of Monroe, La., for plaintiff. 

W. A. Walker, Jr., of Monroe, La. and John C. Hollingsworth, of New 
Orleans, La., for defendants. 

DAWKINS, District Judge. 

This action for damages for personal injuries was brought in the state court 
by a resident and citizen of this state, originally against George Ashwander, a citizen 
of Alabama, and the Commercial Casualty Company (hereinafter called the Casualty 
Company), a New Jersey corporation, insurer under a public liability policy issued 
to Ashwander. Jurisdiction was claimed under the provisions of the Acts of the 
Louisiana Legislature, No. 86 of 1928 and No. 184 of 1932 (amending section 1 of 
act of 1928) authorizing suits against nonresidents for damages “growing out Of 
any accident or collision in which said nonresident may be involved” on the high- 
ways of the state, and providing for service through the secretary of state, who in 
turn is required to send the process to the defendant by registered mail. 

Exception to the jurisdiction was filed by the Casualty Company and evidence 
taken in Alabama to show that an action would not lie against it under the law of 
that state until a judgment had first been obtained against its insured. Thereafter, 
and before the exception had been submitted, plaintiff amended his petition by mak- 
ing Ralph Ashwander, the sixteen year old son, an individual defendant, as the 
driver of the automobile of his father. On October 7, 1935, the exception to the 
jurisdiction was tried and submitted, it being agreed that Ralph Ashwander was a 
minor, sixteen years of age, both of whose parents were living, while depositions 
and documentary evidence were likewise offered. On October 18th plaintiff filed a 
second amended petition, attempting to bring the said minor into court through his 
father, as natural tutor, administrator, or guardian. On November 12, 1935, excep- 
tions of no cause of action and to the jurisdiction were filed by defendant George 
Ashwander, both in his own behalf and for his said son, as well as pleas of minor- 
ity and misjoinder. The Casualty Company also filed exceptions to the jurisdiction 
ratione persone et materiz, and, in the alternative, attacked the constitutionality 
of the Louisiana statutes. Subsequently, all exceptions and pleas were orally 
argued and submitted on briefs. 

The pleas and exceptions will be disposed of in the order as they affect the 
rights of Ashwander, his son, and.the Casualty Company. ; 

_ 1. Exceptions of George Ashwander. The first appearance by this defendant 
after removal of the case to this court was by exceptions ratione persone and 
rationez materia, in which he alleged that he is a resident, citizen and domiciled in 
the state of Alamaba, and likewise “a citizen of the United States,” whose right to 
travel in the state of Louisiana, free from conditions imposed by state laws, are 
protected by the provisions of section 2, art. 4, the Fifth and Fourteenth Amend- 
ments of the Constitution of the United States, and section 2, art. 1, of the Con- 
stitution of Louisiana. In the alternative, that the attempt to bring him into the 
courts of this state by service-upon the secretary of state was illegal, and he pleaded 
specially that the Act No. 156 of the Louisiana Legislature of 1934 repealed the 
provisions of Acts Nos. 86 of 1928 and 184 of 1932. Further, in the alternative, 
defendant pleaded the unconstitutionality of said acts of 1928 and 1932 under the 
provisions of the Federal and State Constitutions, above recited. 

Subsequently George Ashwander filed separate exceptions to each of the 
amended petitions, in which he substantially reiterated the grounds pleaded in the 
first exception and, in addition, that the attempted citation of Ralph Ashwander, his 
father, “is violative of George Ashwander individually and as father of Ralph Ash- 
wander’s constitutional privileges above set forth, and exceptor, George Ashwander, 
admittedly was not operating said automobile at the time set forth in plaintiff’s 
petition, nor was it being operated by his chauffeur, or authorized employee of 
George Ashwander, nor was Ralph Ashwander suable in the State of Louisiana 
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by the laws of Alabama, and under his constitutional protection and privileges 
suable through George Ashwander on account of any accidental injuries occurring 
in the State of Louisiana,” etc. 

The pertinent provisions of the Act No. 8 of the Louisiana Legislature of 
1928 are quoted in the opinion of this court in the case of Moore v. Payne et al. 
(D. C.) 35 F.(2d) 232. The only change made by the Act No. 184 of 1932 was to 
substitute the word “employee” hee “chauffeur,” for the reason the state court had 
held a nonresident employer could not be sued for injury or damage caused by a 
traveling salesman operating a car in the course of his employer’s business over the 
Louisiana highways, since he was not a chauffeur within the meaning of the act 
of 1928. 

[1, 2] As to the contention that the Act No. 156 of 1934 repealed the provisions 
of the two earlier statutes above referred to, it is sufficient to say that it is a settled 
rule of law that general statutes do not repeal special acts, unless the purpose to 
do so is clear and unmistakable. 59 C. J. pp. 931 et seq., and 936; In re Morgan's 
Louisiana & Texas R. & S. S. Co., 117 La. 593, 42 So. 150; Welch v. Gossens, 51 
La. Ann. 852, 25 So. 472; State v. Labatut, 39 La. Ann. 513, 516, 2 So. 550; Beridon 
v. Barbin, 13 La. Ann. 458; Loisel v. Mortimer (C. C. A.) 277 F. 882. The act of 
1934 was an amendment or article 165 of the State Code of Practice, dealing with 
service of process generally; whereas the acts of 1928 and 1932 deal with the special 
subject of a remedy against nonresidents, who cause injury or damage through the 
operation of motor vehicles on the highways of the state. There is no inconsistency 
or conflict and each can operate as efficiently as they did before the amendment of 
the codal provision. 

I do not deem it necessary to repeat what was said in Moore v. Payne, supra, 
as to the constitutionality of this legislation. The doctrine announced there has 
since again been upheld by the Supreme Court in Doherty & Co. v. Goodman, 294 
U. S. 623, 55 S. Ct. 553, 79 L.. Ed. 1097. Counsel for defendants has cited and quoted 
at' length from the case of Colgate v. Harvey, 296 U. S. 404, 56 S. Ct. 252, 80 L. 
Ed. 299, 102 A. L. R. 54. I cannot see the pertinency of this case, which deals with 
the subject of income taxes and in no way affects the holdings by the Supreme 
Court in the cases cited in Moore v. Payne. 

[3] It is also contended, as the basis of the exception of no cause of action, 
that the facts alleged do not bring George Ashwandier within the provisions of 
the state statute, in that the amendment of 1932 applies only if the car is driven 
by the owner or his “authorized employee,” and in this instance it was driven 
by Ashwander’s minor son, who was not employed as chauffeur or agent. The 
petition as amended discloses that Ashwander was riding in his car, with his 
son driving, and presumably on the former’s mission or business, and I think 
his presence and consenting, if he did not actually direct his son to drive, was 
in law an operation by himself; or, in any event, the son was an authorized 
agent within the meaning of the statute. It was not necessary that the son be 
paid a salary. If, unable or not preferring to drive myself, I induce another 
to go along and perform that service in carrying me on my journey, either as 
an accommodation or because of his desire to also ‘make the trip, he thereby 
does so with my authority and in law as my agent. My view is that the allega- 
tions of the complaint are sufficient to state a cause of action on this score 
against George Ashwander. 


[4, 5] 2. As to Ralph Ashwander. The first question arising as to this 
defendant is the one of allowing the amendment making him a party defendant. 
The amendment was sought before issue joined and does not change the nature 
or substance of the cause of action, but merely attempts to add another alleged 
joint tort-feasor as a defendant. Amendments are favored both in the state 
and federal practice where no prejudice or disadvantage is suffered by the 
opposing side, in order that all issues may be settled in a single suit. See 
Self v. Great Atlantic & Pacific Tea Co., 178 La. 240, 151 So. 193; Gibbs v. 
Southern Carbon Co. (La. App.) 154 So. 380; Faulkner v. Milner-Fuller, Inc. 
(La. App.) 154 So. 507; Mims v. Reid (C. C. A.) 275 F. 177; Oliver v. Raymond 
(Cc. C.) 108 F. 927. Counsel for exceptor relies upon the case of Garland v. 
Kenne, 18 La. App. 652, 139 So. 54, for the proposition that the amendment seek- 
ing to bring the minor son in through his father cannot be allowed. As ointed 
out by counsel for the plaintiff, the suit was originally against the in ividual 
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as to whom a plea of minority was sustained, and it was then attempted to 
amend the complaint by substituting the father as defendant in place of the 
son, not as tutor or guardian, but under a codal provision which makes the 
father liable for torts of his minor children. It was held by the Court of Appeals 
for the parish of Orleans that this could not be done, as it would result in an 
entirely new suit against a distinct juridical entity. In that case the first 
petition was an effort to hold the minor liable for his own tort, the plaintiff 
evidently not knowing him to be under age,:and hence not bringing him in 
through his legal representative, to wit, his father. The plea of minority was 
sustained no doubt on the mere proof of defendant’s age; it was then sought 
to substitute the father and to hold him personally liable under the article of 
the Code (Civ. Code, art. 237) fixing that liability by virtue of relationship, and 
not because of any act or fault of his own. The court called attention specifically 
to the fact that “the father is not sued as the tutor of his minor son, but directly 
and personally,” and in the earlier decision of the Supreme Court of the state 
cited in the Garland Case, it was said: “It is true, parties, are often added b 

leave of the court—but this is very different from substituting a new plainti 

in the room of the original one.” Curacel v. Coulon, 2 Mart. (O. S.) (La.) 143. 

Thus both the decision relied on by the present defendants and the one 
cited therein indicates rather clearly that if, as here, the effort had been to 
bring the same defendant in by proper representation, or to add other persons 
because of liability growing out of the same transaction, the amendment would 
have been allowed. 

3. As to the Casualty Company. The exceptions of this defendant, in my 
opinion, raise the most serious issues in this case. The principal contention 
is that the contract was made in Alabama, whose laws do not impose a solidary 
liability upon the insurer with the insured, permitting a single action originally 
against them, but that both by the law of that state and the terms of the policy 
contract a complainant seeking relief for obligations covered thereby must first 
obtain a judgment against the insured and then bring his action against the 
insurer. On the other hand, plaintiff contends that the policy clearly shows 
it was intended to operate and be performed anywhere in the United States or 
Canada, where the conditions insured against arose; and that it expressly pro- 
vides any stipulation therein in conflict with or contrary to the laws of the state 
or province where the liability arises shall be considered as not written, and 
the law of such forum shall apply. It appears to be conceded that the law of 
Alabama is as contended by the defendant; that is there is no statute entitling 
the plaintff to sue the insurer in advance of obtaining a judgment against the 
insured, which would make ineffective the provision of the policy in that respect. 
The clause relied upon by the defendant is paragraph C of the conditions, which 
is quoted, as follows: 


“Insolvency or Bankruptcy of Assured: The insolvency or bankruptcy of 
the Assured shall not release the Company from the payment of damages for 
injuries sustained or loss occasioned during the life of the policy, and in case 
execution against the Assured is returned unsatisfied in an action brought by 
the injured, or his or her personal representative in case death results from the 
accident, because of such insolvency or bankruptcy, then an action may be 
maintained by the injured person or his or her representative against this Com- 
pany under the terms of this policy, for the amount of the judgment in the said 
action not exceeding the amount of this policy.” 

[6] Conceding, for the purpose of the present discussion, that this provision 
precludes the bringing in Alabama of a suit against the insurer until a return 
nulla bona is had upon execution of a judgment against the assured, it would 
seem that the policy was intended to cover the liability of Ashwander as well 
as the “additional assured” (which includes his son), anywhere in the United 
States or Canada, for in the “exclusions” it is provided: 

“7, Accidents occurring while any of the insured automobiles are being 
maintained or used beyond the limits of the United States of America or the 
Dominion of Canada.” 

And in section N of the conditions found on the second page appears the 
following provision: 

“N. Conflicting Statutory Provision. If any condition of this policy relating 
to the limitation of time for notice of accident or for any legal proceeding is at 
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variance with any specific statutory provision in the State in which the accident 
occurs, such specific statutory provision shall be substituted for such condition.” 
From these stipulations it seems to have been the intention of the parties 


to make a contract to have effect anywhere within the limitations of the policy, 
and which was not made or intended to be with reference to or governed 


exclusively by the laws of Alabama, but that accidents might happen in any 
of the States of the Union or the Dominion of Canada, and, in event of conflict 
of any provision of the policy with the laws of any state or province, the latter 
should govern. This is quite different to a contract made and to be performed 


solely within a given state, and it was evidently intended that accidents might 


happen and suits be brought outside of Alabama, Stephenson y, List Laundry 
& Dry Cleaners et al., 182 La. 383, 162 So. 19, and authorities therein cited. 


My conclusion is that all of the pleas and exceptions should be overruled. 
Proper decree may be presented. 


SIEGEL et al. v. MOTOR VEHICLE CASUALTY CO. Gen. No. 38705. 
Appellate Court of Illinois. Third Division. First District. Nov. 4, 1936. 
Rehearing Denied Nov. 27, 1936. 

4 Northeastern Reporter (2d) 805. 

1. APPLICATION. 

As respects validity of automobile theft policy, where application was not 
signed by insured or mortgagees and was made out at office of insurer or its broker 
under warranties named in policy and was relied on by insurer, any statements 
which were erroneously written into policy by insurer’s clerk could not be binding 
on insured or mortgagees. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from Municipal Court of Chicago; Jay A. Schiller, Judge. 

Action by Ben Siegel and another, doing business as the S. & G. Auto Finance 
Company, and another, against the Motor Vehicle Casualty Company, on an auto- 
mobile theft policy with mortgage clause insuring plaintiff partnership. From a 
judgment for plaintiffs, defendant appeals. 

Affirmed. 

Delmar J. Hill and James McKenzie, both of Chicago, for appellant. 

Leon N. Miller and Joseph C. Rafilson, both of Chicago, for appellee. 

SULLIVAN, Justice. 

Opinion for publication in abstract only. 


GREAT AMERICAN INDEMNITY CO. v. MIZE. 
Court of Appeals of Kentucky. June 19, 1936. 
Rehearing Denied Dec. 15, 1936. 
98 Southwestern Reporter (2d) 290. 
1. BANKRUPTCY. 

Where automobile liability policy authorized suit against insurer by party 
recovering unsatisfied judgment against insured, suit against insurer by injured 
party obtaining unsatisfied judgment against insured could not be defeated because 
such suit grew out of proceeding of discovery instead of being independent suit 
brought against insurer alone on its contract (Civ. Code Prac. § 439). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. MINOR. . 

Soliciting agent who knew that insured was under 16 years of age at time 0! 
issuance of automobile liability policy held authorized to waive provision that 
policy did not cover automobile being driven by person under age fixed by law 
or under 16 years of age, as regards right of party injured by automobile which 
was being driven by 15 year old insured who was unaccompanied (Ky. St. 
§ 2739¢-34). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. WAIVER. 


Soliciting agent who knew insured was under 16 when automobile liability 
policy was issued, waived provision denying liability where driver was under 
statutory age or under 16, and therefore plaintiff who had obtained unsatisfied 
judgment against insured for injuries when struck by automobile being driven 
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by insured who was not accompanied by an adult, as provided by statute, could 
collect judgment from insurer, since agent must have realized that insured would 


drive his own automobile (Ky. St. § 2739g-34). 
(For other cases, see Insurance, Dec. Dig. § 389[6].) 


Appeal from Circuit Court, Perry County. 

Suit by Frances Mize, by her father and next friend, J. Asa Mize, against 
the ge American Indemnity Company. From a judgment for plaintiff, defendant 
a eals. 
og Affirmed. 

Davis, Boehl, Viser & Marcus, of Louisville, and Roy Helm, of Hazard, for 
appellant. 

J. T. Bowling, of Hazard, for appellee. 

STANLEY, Commissioner. 

The appellant, Great American Indemnity Company, issued to R. F. Haskins, 
Jr., a policy of automobile liability insurance by which it bound itself “to pay all 
sums which the assured shall become liable to pay as damages imposed by law for 
hodily injuries, including death at any time resulting therefrom, to any person.” 
During the term of the insurance, the automobile covered by it was involved in 
an accident in which Frances Mize was injured. It was being driven by Haskins, 
who was then about four months less than 16 years of age, and no one over 21 
years of age was in the car. Miss Mize recovered a judgment for $4,000 against 
young Haskins on account of her injuries. An execution issued on the judgment 
was returned nulla bona, 

Later a suit in equity under the provisions of section 439 of the Civil Code 
of Practice was instituted by Miss Mize to discover any property the defendant 
had, and to subject it to the satisfaction of the judgment. It was particularly 
sought to discover whether there was any indemnity insurance on the automobile 
involved in the accident. Apparently in that proceeding the existence of the policy 
issued by the appellant was disclosed, for it was made a party to the suit and 
judgment against it was sought. After its demurrer was overruled, it pleaded that 
at the time of the accident the automobile was being driven by Haskins, then 15 
years of age, in violation of section 2739g-34 of the Kentucky Statutes, and that 
it was not covered by the contract of insurance. That statute is as follows: “No 
person under 16 years of age shall operate any automobile upon a public highway 
unless accompanied by the owner or some person over 21 years of age authorized 
by the owner, and such owner or other older person shall govern the operator 
and the movements of the automobile and the operator shall be governed by such 
owner or other older person, provided that no person less than 14 years of age 
shall operate an automobile on a public highway at any time or under any con- 
ditions.” 

The policy provided: “This policy does not cover * * * while any automobile 
disclosed herein is being driven * * * by any person under the age fixed by law 
or under the age of 16 years in any event. * * * ” . 

The plaintiff pleaded estoppel on the part of the company to rely upon those 
provisions of its contract. She proved without contradiction that at the time the 
policy was issued the appellant’s agent issuing it was advised that Haskins, the 
owner of the automobile, was but 15 years of age, and the agent replied that that 
was all right as his company had paid “hack to the age of fourteen,” and had 
related such a case there in Hazard, where the transaction occurred. 

The appellant insists that this suit cannot be maintained against it under the 
terms of section 439 of the Code, because it was not indebted to Haskins. Its 
contract provides: “Bankruptcy or insolvency of the Assured shall not relieve the 
Company of any of its obligations hereunder. If any person or his legal representa- 
tives shall obtain final judgment against the Assured because of any such iniuries, 
and execution thereon is returned unsatisfied by reason of bankruptcy, insolvency 
or any other cause, or if such judgment is not satisfied within thirty days after 
it is rendered, then such person or his legal representatives may proceed against 
the Company to recover the amount of such judgment, either at law or in equity, 
but not exceeding the limit of this Policv applicable thereto.” 

{1] The terms of its contract authorized a suit bv one for whose benefit it 
was made, namelv. one who has recovered an unsatisfied judgement against the 
person insured, Metropolitan Casualty Insurance Co. of New York v. Albritton, 
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214 Ky. 16, 282 S. W. 187. The fact that the suit grew out of or was a continu- 
ance of a proceeding of discovery, instead of being an independent suit brought 
against the insurance company alone on its contract, can make no difference. 

[2] The authority of the agent writing the insurance to waive the condition 
of the policy stipulating a limitation of liability cannot be questioned. Continental 
Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079. He made the contract with 
one whom he knew to be under 16 years of age. Crawford’s Adm’r v. Travelers’ 
Ins. Co. of Hartford, Conn., 124 Ky. 733, 99 S. W. 963, 30 Ky. Law Rep. 943, 
124 Am. St. Rep. 425; Travelers’ Ins. Co. of Hartford, Conn. v. Crawford’s 
Adm’r, 106 S. W. 290, 32 Ky. Law Rep. 517; Citizens’ Insurance Co. of New 
Jersey v. Railey, 256 Ky. 838, 77 S.W.(2d) 420. It is argued that there was not 
on that account any waiver of the provisions respecting the driver of the car; 
that the owner would have been indemnified if his automobile at the time was 
being driven by one 16 years of age, or coming within the permission of the 
statute, but since he was driving it himself and was not within that class, the 
restrictive terms of the contract are enforceable. 

[3] Literally construed, section 2739g-34 of the Statutes does not prohibit the 
owner of an automobile under 16 years of age driving it. In any event, while the 
evidence does not go so far as to show expressly that the agent actually knew 
the owner of this automobile would drive it, the disclosure of the owner’s age, 
with the response which the agent made when he issued the policy, leads us, in 
the light of common experiences, to the conclusion that he realized that the boy 
would drive his own car and waived that provision in the policy. 

The judgment is affirmed. 


RIOUX v. EMPLOYERS LIABILITY ASSUR. CORPORATION, 
Limited, et al. 
Supreme Judicial Court of Maine. Nov. 4, 1936. 
187 Atlantic Reporter 753. 
4. CONDITIONAL SALE. 

In suit to apply insured’s obligation under liability policy in satisfaction of 
judgment debt of insured for injury resulting from collision with automobile 
driven by employee of insured, and with insured’s dealer’s license plates, wherein 
it was shown that employee had purchased automobile on conditional sale from 
insured and that insured’s policy did not cover automobiles which had been 
sold, evidence concerning who could operate automobiles with dealer’s plates held 
inadmissible (Rev. St. 1930, c. 60, 8§ 177-180). 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 
7. CONDITIONAL SALE. 


In suit to apply insurer’s obligation under liability policy in satisfaction of 
judgment debt of insured for injury resulting from collision with automobile 
driven by employee of insured, wherein it was shown that employee had pur- 
chased automobile on conditional sale from insured through finance company 
and that insured’s policy did not cover automobiles which had been sold, exclud- 
ing evidence whether records of insured showed monthly payments to finance 
company sield not error, where no monthly payments on automobile had been 


made by employee from time of purchase to date of collision which caused 
his death (Rev. St. 1930, c. 60, §§ 177-180). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Exceptions from Superior Court, Androscoggin County, in Equity. 
‘ Bill in equity by Ernestine Rioux against the Employers Liability Assurance 
Corporation, Limited, and Harris M. Isaacson, administrator of the estate of 
Frank E. Langley. From a decree of dismissal, the plaintiff appeals and brings 
exceptions. 

Affirmed. 

Argued before Dunn, C. J., and Sturgis, Barnes, Thaxter, Hudson, and 
Manser, JJ. 

Berman & Berman, of Portland, for plaintiff. 

W. B. Mahoney, of Portland, for defendant. 

BARNEs, Justice. ae 

On report. A bill in equity to reach and apply the obligations of insurer 
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in satisfaction of a judgment debt of an insured in favor of plaintiff, brought 
under authority of sections 177 to 180 of chapter @, R. S. 1930. 

Defendant is a foreign corporation authorized to do insurance business in 
this state. Plaintiff, on the 19th day of August, 1933, while riding as an invited 
guest in an automobile owned and operated by one William Rioux, in Cumber- 
land county, this state, was injured, in collision with a Ford car, then operated 
by Frank E. Langley, since deceased, but then a salesman, in the employ of 
Cook-Ripley, Inc., a corporation selling automobiles and then insured by the 
defendant corporation, under a policy dated March 22, 1933, having as part 
thereof two indorsements, dated May 27, 1933. 

In due time, after the collision, plaintiff brought her action at law against 
the estate of Frank E. Langley, deceased, recovered judgment for her damages, 
and prosecuted her right under the statute cited above. 

The cause was heard on bill, answers, replications, and proof; defendant 
corporation denying that at the time of the collision it was an insurer of Mr. 
Langley. 

The bill was dismissed, with costs, and !plaiitiff appealed. She also prose- 
euted a bill of exceptions. y 

The argument, on appeal presents a singleeqpestion: “Whether or not Mr. 
Langley and the automobile driven by him intq collision with the Rioux car 
were, at the time of collision, included in the coverage of the policy issued to 
Cook-Ripley, ‘Inc. 

The coverage provisions in the insurance policy, so far as applicable here, 
are incorporated in the indorsements dated the. 27th of May, 1933, attached to 
the policy, and forming a part thereof, which provide as follows: 

“It is hereby understood and agreed that the pelicy to which this endorse- 
ment is attached is extended to cover the legal liability, as defined therein, of the 
owners, partners, officers and employees of the Named Assured whose salary is 
included in the payroll upon which the premium for this policy is based, for the 
operation of any automobile owned by such individuals or by a member of their 
family, for the purposes described in the policies and for private and pleasure 
purposes. 

“It is further understood and agreed as respects automobiles owned by the 
Named Assured that the Company extends the insurance provided by this 
policy so as to be available, in the same manner and under the same conditions as 
it is available to the Named Assured, to any person or persons while riding in or 
legally operating any of the automobiles owned by the Named Assured, and to 
any person, firm or corporation legally responsible for the operation thereof, 
provided such use or operation is with the permission of the Named Assured. 
In no event shall the extension of insurance provided herein be construed to 
cover a purchaser of any automobile, whether or not such automobile is being 
purchased on the installment plan.” 

The Justice hearing the bill found: 

“In March or April; 1933, Cook-Ripley, Inc., dealers in automobiles, employed 
said Frank E: Langley, since deceased, as one of its automobile salesmen, on a 
commission basis, his-name was carried on its pay roll, and he continued in its 
employ up to and at the time of said accident on August 19, 1933. Whether or 
not, at the time of the accident, he was engaged in the performance of the duties 
of his employment, does not- appear. 

“During the time of his employment, said Cook-Ripley, Inc., had a ‘salesmen 
plan’, so-called by which, through the Universal Credit Company, a finance 
company, a salesman who wished to own his-own demonstrator, could purchase 
an automobile of said Cook-Ripley, Inc., on the installment plan, under a con- 
ditional sale contract, and drive it on its dealer’s license plates. 


“But, under this plan, if a salesman desired to sell the automobile so purchased 
by him, it became necessary for hirn to obtain the consent of Cook-Ripley, Inc., 
if he wished to continue longer in its employ; and, in that case; he was required 
to pay over to it the profits of such sale if he desired to obtain-from it another 
demonstrator under that plan. But +no such restrictions or -conditions were 
incorporated in the conditional sale contract. 

“About one-half of the salesmen of Cook-Ripley, Inc.,-were:paying for their 
own demonstrators under this plan. . 
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“The reason why Cook-Ripley, Inc., desired to control the sale of demons- 
trators by its salesmen while in its employ, to the extent aforesaid, was so that 
the salesmen could not sell their demonstrators to their own advantage and with 
no profit to Cook-Ripley, Inc. 

“At first Langley was on a straight commission, and used the automobile of 
Cook-Ripley, Inc.; but, on August llth, 1933, he took advantage of the ‘salesmen 
plan’ and purchased of it, on the installment plan, by conditional sale contract 
with a provision to the effect that title was not to pass to the purchaser until 
the amount is fully paid in cash, the certain Ford automobile which was after- 
wards involved in said collision, and which he was driving at the time of the 
accident. Said automobile was delivered to him on said August 11th, 1933. 

By the terms of his conditional sale contract, said Langley was required to 
pay two hundred and two dollars and sixty-two cents, on or before delivery, and 
in addition thereto, a deferred balance of four hundred and ninety-five dollars, 
payable at the offices of the Universal Credit Company, in three payments of 
twenty-five dollars each, and one payment of four hundred and twenty dollars. 
That two hundred and two dollars and sixty-two cents, at least the whole of that 
sum,—was never actually paid by him, although the Ford automobile was delivered 
to him; but the Universal Credit Company requested that it be put through in 
that way. The automobile was really sold to him at wholesale, and the reduction 
in price at which it was sold to him was figured there. 

“Upon said Langley purchasing said automobile on the installment plan, and 
signing the conditional sale contract, said Cook-Ripley, Inc., sold, assigned and 
transferred to said Universal Credit Company, the finance company, the right, title 
and interest of said Cook-Ripley, Inc., in and to said contract, and the property 
thereby covered, and authorized said Universal Credit Company to do every act 
and thing necessary to collect and discharge the same, for which said Cook-Ripley, 
Inc., received pay from said Universal Credit Company on August 14th, 1933. 
Said Langley had possession of, and operated, said automobile, from the time it 
was delivered to him, on August 11th, 1933, up to and at the time of the accident 
on August 19th, 1933, on the dealer’s license plates of Cook-Ripley, Inc., made 
no report to the Secretary of State of a sale to said Langley; and, as a matter of 
fact, made no report of sales of any other automobiles to the Secretary of State. 

“In said assignment of said conditional sale contract to the Universal Credit 
Company by said Cook-Ripley, Inc., as aforesaid, among other things, it is stipu- 
lated, in ‘consideration of your purchase of the within contract, the undersigned’ 
(Cook-Ripley, Inc.) ‘guarantees payment of the full amount remaining unpaid 
hereon, and covenants if default be made in payment of any installment herein 
to pay the full amount then unpaid to Universal Credit Company upon demand, 
except as otherwise provided by the terms of the present Universal Credit Com- 
pany Retail Plan.’ 

“At the time said Langley obtained this automobile, as aforesaid, there was 
insurance against collision to protect the finance company and Cook-Ripley, Inc. ; 
and after the accident the latter caused the wreck of the automobile to be sold, 
and credited the proceeds to Langley’s account. 

“On October 11th, 1933, said Cook-Ripley, Inc., sent its check to the Universal 
Credit Company to clear off the unpaid balance, and said conditional sale contract 
was thereafterwards returned to said Cook-Ripley, Inc. 

“It is admitted that the defendant, Employers Liability Assurance Corporation, 
Ltd., before the recovery of said judgments in said actions at law against the Estate 
of said Frank E. Langley, deceased, had notice of said accident, injury and 
damages. It did not defend any of said actions at law, however, and took no 
part in the defense of any of them.” 

The Justice further found: 


“That said Langley was obligated to make each and all of the deferred pay- 
ments for said Ford automobile required of him in, and in accordance with, the 
terms of his conditional sale contract; and that there was no agreement or under- 
standing, express or implied, excusing him from making each and all of said 
deferred payments according to the terms of his said contract. 

“That at the time of said accident on August 19th, 1933, the said Ford auto- 
mobile was not ‘owned by or in charge of the Named Assured,’ Cook-Ripley, Inc. 

“That at the time of said accident, said Langley was not ‘riding in or legally 
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operating’ an automobile ‘owned by the Named Assured,’ Cook-Ripley, Inc., with 
its permission. 

“That in said conditional sale contract (Plaintiff's Exhibit No. 4) and also in 
Defendant’s Exhibit No. A, which is the conditional sale contract and the Dealer's 
Representations, Assignment and Guaranty, the conditional vendee is designated 
as ‘purchaser’; and said conditional sale contract recites, among other things, that 
‘the undersigned Purchaser hereby purchases, subject to the terms and conditions 
hereinafter set forth, * * *’ and underneath the signature of said Frank E. 
Langley appear the words, ‘Purchaser’s Signature.’ 

“That said endorsement, which is made a part of said policy, contains a 
provision which reads as follows, to wit: ‘In no event shall the extension of insur- 
ancé provided herein be construed to cover a purchaser of any automobile, whether 
or not such automobile is being purchased on the installment plan.’ 

“That at the time of said accident, said Frank E. Langley was within that 
class of persons designated in that clause in said provision last quoted, which 
reads as follows, to wit: ‘a purchaser of any automobile, whether or not such 
automobile is being purchased on the installment plan.’ 

“That at the time of said accident, neither said Frank E. Langley, nor said 
Ford automobile he was then driving, were covered by the so-called coverage pro- 
visions in said policy and its endorsements. 

“That said policy, with its attached endorsements made a part thereof, do 
not cover liability for the damages for the injuries sustained by the plaintiffs in 
said actions at law against the Estate of said Frank E. Langley, deceased, in which 
said judgments were recovered as aforesaid, or any of them,” and issued the 
decree appealed from. 

[1, 2] The findings of the Justice on questions of fact have the weight of a jury 
verdict, and painstaking search of the record fails to reveal that in any particular 
his findings were not based on credible evidence. 

They therefore stand, unless plaintiff; upon whom is the burden of proof, 
satisfies this court, by evidence clear and convincing, that the transactions of Cook- 
Ripley, Inc., with the credit company were not what their language imports. 

[3] During the course of the trial several exceptions were reserved, as follows: 

Plaintiff’s counsel asked the following question: i 

“Was this arrangement which you had with Mr. Langley, as you have testified, 
with relation to the purchase by him of this demonstrator.—was that the same 
plan or arrangement in force by your company with other salesmen who were 
paying for demonstrators used by them?” 


Upon objection the question was excluded, and to this ruling exception No. 1 
was taken; counsel saying: “I want to get into the record a determination as to 
whether this arrangement with Mr. Langley was peculiar to Mr. Langley, outside 
of the regular course this company pursued with all of its employees, as bearing 
upon the interpretation of the word and term ‘employee’ as used in the policy 
contract.” 

If~there were occasion to interpret employment contract and sales contract 
under which Mr. Langley worked, the treatment of other employees by the com- 
pany would not aid in such interpretation: and plaintiff was not aggrieved by this 
ruling because the Justice found as herein quoted that about one-half of the sales- 
men of the insured were employed under the salesmen plan. 


[4] The second and third exceptions may be passed upon together. The second 
was as to knowledge of the sales manager of the assured on what cars use of 
dealer’s plates was permitted; the third, as to the sales manager’s knowledge that 
purchasers of autos could not operate their vehicles on such plates, upon the theory 
that if such was the knowledge of the sales manager the assured had not made a 
sale of the car to Mr. Langley. 

The written contract was not, in the opinion of the Justice, to be defeated by 
such evidence, and we hold the exclusion of the evidence of this sort correct. 

Exceptions 4, 5, 6, and 8 were waived. 

‘ [5] The seventh exception was taken to admission of the assignment of the 
original sales contract. 

The document obiected to was the proven original, containing assignment to 
the Universal Credit Company. The undisputed testimony is that the insured paid 
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the manufacturer for the car and that on August 14, 1933, received its pay for 
the same from the credit company. , 

The witness was the office manager of the insured, in charge of the book- 
keeping. She had testified to sale in accordance with the sales contract, assignment 
to the credit company, and receipt of payment from the credit company. She 
testified that in transactions of the sort under examination, “the original goes to 
the finance company”; that a copy of the contract, but not a copy of the assign- 
ment, remains in her office; and that when she searched the files for original 
papers she found therein the exhibit objected to. 

She testified that the document offered was sent to the finance company. 

She did not claim recollection of mailing or delivering the document of assign- 
ment to the company. 

The Justice concluded that such delivery was satisfactorily proven, and we 
approve of his decision. 

[6] The ninth exception arose in this wise: The office manager was being cross- 
examined by plaintiff’s counsel as to “arrangements” between the credit company 
and insured. She had testified that she could not remember whether or not she had 
filled out the Langley “purchaser’s statement.” When asked if she remembered 
preparing such statement, she replied: “I could not remember.” She was then 
asked: “On this purchaser’s statement did you set forth, or was it set forth, that 
Mr. Langley was a salesman for Cook-Ripley, Inc. at that time?” 

On the contents of a writing, testimony of a witness who denies recollection of 
the same and asserts that others in the office do the typewriting is not admissible, 
if objected to. 

So this exception falls. 

[7] The last question by counsel for plaintiff met objection and was ruled out. 
The office manager was being examined as to details of bookkeeping, as follows: 

“Q. Have you got a record in your office—a separate account with the Univer- 
sal Finance Company? A. Yes, we have. 

“Q. And would those records show payments made by Cook-Ripley Inc. to the 
Universal Finance Company for 1933 from April through the month of August, 
1933? * * * A. Yes, sir. 

“QO. Payments would be posted to an individual account of the Universal 
Finance Company? <A. An individual account? We have an account with the 
Universal Credit Company. 

“Q. If and assuming that Cook-Ripley, Inc., made the monthly payments to 
Universal Credit Company upon cars used by salesmen as demonstrators under the 
same plan, would this record show those payments to the account of Universal 
Credit Company ?” 

Obiected to. Excluded, and exception reserved. 

This ruling is sustained. 

Mr. Langley purchased his automobile August 11; no monthly payment on this 
car had been made, on the 19th day of the same month, when the collision occurred 
which caused his death. 

Motion and exceptions overruled. 

Decree below affirmed. 


ROYAL INDEMNITY CO. v. GRANITE TRUCKING CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Oct 8 1936. 
4 Northeastern Reporter (2d) 809. : 
1. EFFECTIVE DATE. 
_ Insurer which dated back compulsory liability policy in ignorance that 
insured had been involved in an accident prior to issuance of policy, but subse- 
quent to effective date of policy as dated back, held estopped to deny liability as 
to parties injured, when insurer issued certificate which was filed with regis- 
trar of motor vehicles (G. L. [Ter. Ed.] ¢ 90, §§ 34A to 34C). 
(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. EFFECTIVE DATE. 
_ Liability on compulsory motor vehicles liability policy which dated back by 
insurer in ignorance that insured had been involved in accident prior to issuing 
policy, but within effective date of policy as dated back for loss suffered in such 
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accident, held absolute as soon as policy became effective (G. L. [Ter. Ed.] c. 
175, §§ 113 and 113A (5); c. 214, § 3 (10). 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


3, REFORMATION. 

Insurer on compulsory motor vehicle liability policy which had been dated back 
by insurer in ignorance that insured had been involved in accident prior to 
issuing policy but within effective time of policy as dated back, and insurer 
thereafter having issued certificate of insurance, held not entitled to reform 
policy so as to make effective date subsequent to accident and defeat recovery 
by persons involved in accident with insured (G. L. [Ter. Ed.] c. 90, §§ 34A to 
34J; c. 175, §§ 113A and 113A (5); c. 214, § (10). 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from Superior Court, Suffolk County; T. J. Hammond, Judge. 

Suit in equity by the Royal Indemnity Company against the Granite Truck- 
ing Company and others. From a final decree dismissing the bill, the plaintiff 
appeals. 

Decree modified and, as modified, affirmed. 

E. J. Sullivan, of Boston, for appellant. 

D. H. Fulton, of Boston, and L. Rubin, of Quincy, for appellees. 

LUMMUS, Justice. 

The findings and reported evidence show the following facts. The defendant 
Perry did business under the name Granite Trucking Company, erroneously 
alleged in the bill to be the name of a defendant corporation. On January 1, 
1933, Perry obtained a motor vehicle liability insurance policy from the Employ- 
ers Liability Assurance Corporation, which enabled him to register his trucks 
under G. L. (Ter. Ed.) c. 90, §§ 34A to 34J, and to obtain number plates there- 
for. That policy was duly cancelled by the insurer, by virtue of G. L. (Ter. Ed.) 
c. 175, § 113A, and provisions in the policy, on April 10, 1933. On April 14, 1933, 
Perry gave to the Roydon Burke Insurance agency in Quincy $100 with which 
to reinstate the policy if possible, or else to procure a similar policy from some 
other company. The Employers Liability Assurance Corporation refused to rein- 
state the policy. On April 18, 1933, the agency obtained an oral promise from 
the plaintiff to issue such a policy to Perry, and asked Perry to call at the agency 
to sign the application for registration. Perry did not come in,until April 25, 1933, 
at half past ten in the forenoon, when he signed the application, and did not 
disclose the fact that earlier in the forenoon one of his trucks had been involved 
in a collision. Thereupon the agency, having authority from the plaintiff to do so, 
gave a certificate in the name of the plaintiff under G. L. (Ter. Ed.) c. 90, §§ 34A 
to 34C, that the plaintiff had issued to Perry a motor vehicle liability insurance 
policy effective April 25, 1933, at 12.01 A. M., which certificate was filed promptly 
with the registrar of motor vehicles, accompanying the application for registra- 
tion. Registration followed on May 6, 1933. 

In the meantime, at half past eight in the forenoon of April 25, 1933, while 
driving without right on a public way in Quincy one of his trucks bearing the 
old number plates issued to him in January, 1933 (G. L. [Ter. Ed.] c. 90, § 34J), 
and before obtaining anv new registration, Perry had injured with his truck the 
defendants Salame, Haddad and Ramo. These three persons in 1934 recovered 
judgments against Perry in actions of tort for bodily injury. They will be herein- 
after called the judgment creditors. 

The plaintiff, on July 28, 1933, cancelled its policy by virtue of G. L. (Ter. Ed.) 
c. 175, § 113A, and provisions in the policy. It retained the earned premium from 
the beginning of the term on April 25, 1933, to the date of cancellation, returning 
the balance to Perry. It never rescinded the policy for alleged fraud. But on 
October 23, 1934, anticipating suits by the judgment creditors to apply the insur- 
ance in satisfaction of their judgments, under G. L. (Ter. Ed.) c. 175, § 113: 
c. 214, § 3 (10), the plaintiff brought this bill to reform the policy by changing 
the time when the policy became effective to a time subsequent to the time when 
the judgment creditors received their injuries. We may ignore the sustaining of a 
demurrer, for the case was heard on the merits and the final decree dismissing the 
bill with costs to the judgment creditors was based on the merits. The plaintiff 
appealed. 
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li this were a controversy between the plaintiff and Perry alone, his fraud in 
procuring, at a time when a probable loss had already occurred to his knowledge, 
insurance dated back so as to cover the time of the probable loss, would justify 
rescission or perhaps reformation of the policy. Strangio v. Consolidated Indemnity 
& Ins. Co. (C. C. A.) 66 F.(2d) 330. The situation resembles the taking of marine 
insurance upon a ship known to be lost (Hoyt v. Gilman, 8 Mass. 336; Green y, 
Merchants’ Ins. Co., 10 Pick. 402; General Interest Ins. Co. v. Ruggles, 12 Wheat. 
408, 6 L. Ed. 674; McLanahan y. Universal Ins. Co., 1 Pet. 170, 7 L. Ed. %; 
Merchants’ Mutual Ins. Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 246; Pendergast y. 
Globe & Rutgers Fire Ins. Co., 246 N. Y. 396, 159 S. E. 183; Blackburn, Low & 
Co. vy. Vigors, 12 App. Cas. 531, 13 Eng. Rul. Cas. 514), or fire insurance upon a 
building known to be burned, burning, or in immediate danger. Bufe v. Turner, 6 
Taunt. 338; Wales v. New York Bowery Fire Ins. Co., 37 Minn. 106, 33 N. W. 
322; Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (C. C. A.) 51 
F.(2d) 714, 76 A. L. R. 1287. Compare Mead v. Phenix Ins. Co., 158 Mass. 124, 
126, 32 N. E. 945; Lamson Consolidated Store-Service Co. v. Prudential Fire Ins. 
Co., 171 Mass. 433, 434, 50 N. E. 943. See, also, Stipcich v. Metropolitan Life Ins. 
Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. 


But this is not a controversy between the plaintiff and Perry alone. The judg- 
ment creditors are made parties, and the reformation sought would, if granted, 
destroy their rights. The reformation has no importance and no purpose except to 
defeat the judgment creditors. The only substantial controversy is between the 
plaintiff and the judgment creditors. 

[1-3] The policy in question is not one voluntarily taken, under no compulsion 
of law, as to which the rights of a person injured are derived from the insured 
and can rise no higher than his. Blair v. Travelers’ Ins. Co. (Mass.) 197 N. E. 
60. The injuries received by the judgment creditors were within the protection 
of that part of the policy which complied with the Massachusetts compulsory 
motor vehicle liability insurance law, and which covered liability for “bodily 
injuries * * * sustained during the term of said policy * * * and arising out of the 
ownership, operation, maintenance, control or use upon the ways of the common- 
wealth of such motor vehicle.” G. L. (Ter. Ed.) c. 90, § 34A. When the plaintiff 
gave the certificate that it had issued such a policy, effective at 12:01 A. M. on 
April 25, 1933, and the certificate was filed with the registrar of motor vehicles, 
the plaintiff became “estopped to deny the issue or execution of a motor vehicle 
liability policy * * * as set forth therein.” G. L. (Ter. Ed.) c. 90, § 34B; Caccavo 
v. Kearney, 286 Mass. 480, 485, 190 N. E. 817; Leonardo v. De Vellis (Mass.) 
198 N. E. 264. The liability of the plaintiff under such a policy became “absolute 
whenever the loss or damage for which the insured is responsible occurs.” 
G. L. (Ter. Ed.) c. 175, § 112. In this case, the loss or damage having already 
occurred the liability became absolute as soon as the policy by which the plaintiff 
assumed responsibility became effective. Perry was insured against liability “at the 
accrual of the cause of action” within G. L. (Ter. Ed.) c. 175, § 113, by relation 
back to that time. Under G. L. (Ter. Ed.) c. 175, § 113A (5), “no statement made 
by the insured or on his behalf, either in securing the policy or in securing regis- 
tration of the motor vehicle or trailer covered thereby, no violation of the terms 
of the policy and no act or default of the insured, either prior or subsequent to 
the issue of the policy, shall operate to defeat or avoid the policy so as to bar 
recovery within the limit provided in the policy by a judgment creditor proceeding 
under the provisions of” G. L. (Ter. Ed.) c. 175, § 113, and chapter 214, § 3 (10). 
The judgment creditors in the present case have the right to proceed under those 
statutes. They cannot be deprived of it by reformation of the policy. The bill 
was properly dismissed with costs. 

[41 The judgment creditors inserted in their answer the following: “The 
defendants further say that they have valid judgments for which this plaintiff is 
answerable and they respectfully pray that the Court may by decree herein order 
the plaintiff to pay the same.” This meagre statement may not have complied with 
the requirement of Rule 32 of the Superior Court (1932) that “A counterclaim 
shall be stated in short and simple form and described clearly as by way of counter- 
claim.” But the plaintiff filed no demurrer to this counterclaim and did not answer 
it, under Rule 26 of the Superior Court (1932). The counterclaim could have been 
taken for confessed upon motion. The judge in his findings and rulings treated the 
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passage quoted from the answer as a counterclaim, although for some reason he 
failed to give the judgment creditors the relief upon it that his findings and his view 
of the law required. Obviously he did not intend to deny their right to enforce 
their judgments against the plaintiff. But on appeal by the plaintiff only, we cannot 
correct the decree by making it more favorable to the judgment creditors who did 
not appeal. Kilkus v. Shakman, 254 Mass. 274, 280, 150 N. E. 186; New York Life 
Ins. Co. v. Embassy Realty Co., Inc. (Mass.) 194 N. E. 814. 

[5] If, however, the judgment creditors should be denied affirmative relief in 
the present suit, they would be met in a new suit under G. L. (Ter. Ed.) c. 175, § 
113; c. 214, §.3 (10), by the defense that such suit was barred by the lapse of a 
year after judgment. G. L. (Ter. Ed.) c. 260, § 4. For this reason, leave is given 
to the court below in its discretion to insert in the final decree a provision giving 
affirmative relief to the judgment creditors. See Westfield Savings Bank v. Leahey 
(Mass.) 197 N. E. 160. The final decree should be modified by inserting a pro- 
vision that it is without prejudice to any rights of the plaintiff against Perry or 
against I.. Grossman & Sons, Inc., which was named with Perry in the policy as the 
assured. Subject to the foregoing modifications the final decree is 

Affirmed with costs to the judgment creditors. 


WILSON v. MARSHALL et al. (CENTRAL MUT. INS. CO. OF CHICAGO, 
Garnishee). No. 109. 
Supreme Court of Michigan. Nov. 9, 1936. 
269 Northwestern Reporter 607. 
1. OMNIBUS COVERAGE. 

Under automobile liability policy having omnibus clause designating as addi- 
tional insured operators of hired trucks or independent contractors, independent 
contractor hired to haul freight for insured Kield entitled to benefits of policy when 
judgment was obtained by third party injured through contractor’s negligent opera- 
tion of truck, as against contention independent contractor had no cause of action 
because there was no privity of contract between insurer and independent contractor. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ppeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Action by George P. Wilson against Frank Marshall and the Central Mutual 
Insurance Company of Chicago, garnishee. From an adverse judgment, the gar- 
nishee-defendant appeals. 

\ firmed. 

Argued before the Entire Bench, except Potter, J. 

_ Freedman & Drexelius, of Detroit (Harold Helper, of Detroit, of counsel), 
for appellant. 

Harold W. Geddes, of Grand Rapids, for appellee. 

Toy, Justice. 

This cause is before us on appeal on an agreed statement of facts, as follows: 

“On December 28, 1934, the Central Mutual Insurance Company of Chicago 
issued its policy X84796 to Earl C. Smith, Inc., and/or Earl C. Smith and/or its 
corporate officers, insuring them against loss and liability imposed by law for 
damage on account of bodily injury or property damage caused by or through the 
ownership, maintenance or operation of any automobile described in the schedule 
referred to in said policy, which policy is plaintiff's Exhibit ‘A’ and contained an 
endorsement thereon as follows: 

“ “The term “named assured” shall be construed to include the interests of the 
owners and operators of hired trucks, tractors, trailers and/or semi-trailers and/or 
independent contractors, but only while such commercial trucks, tractors, trailers 
and/or semi-trailers are being operated in the interest of or under contract to the 
“named assured.” ’ 

“This policy was issued on a gross receipt basis. that is, the premium was 
determined by a percentage of the gross earnings received by Earl C. Smith, Inc., 
tor freight hauled by its hired equipment. 

“The policy also contained an endorsement pursuant to rule 19 of the Michigan 
Public Utilities Commission rules and regulations as follows: 

“ ‘The policy to which this endorsement is attached shall cover all vehicles 
operated by the policy holder under the authority of the certificate or permit duly 
issued by the commission. Such coverage shall eitnin regardless of whether or not 
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such vehicles are properly described in the policy and shall also cover vehicles 
operated under the special provisions of rule No. 32 regarding special emergency 
equipment.’ ’ 

“No policy was ever issued to Frank Marshall and he did not pay any premium 


to the Central Mutual Insurance Company of Chicago. The premium was paid 
by Earl C. Smith, Inc. 


“On July 23, 1935, Frank Marshall, as an independent contractor, was hauling 
freight in his own tractor and trailer for Earl C. Smith, Inc., by virtue of authority 
granted to Earl C. Smith, Inc., by the Michigan Public Utilities Commission. On 
that date Frank Marshall, while operating his equipment, was involved in a collision 
at the intersection of Eight Mile and Dequindre Roads in Oakland County, with 
a Chevrolet automobile owned and operated by George P. Wilson, and the latter 
suffered personal injuries and his automobile was damaged. On this date the policy 
aforementioned was in full force and effect. 

“George P. Wilson commenced suit against Earl C. Smith, Inc., in the Com- 
mon Pleas Court for the City of Detroit, for damages arising out of_the collision 
aforesaid, and recovered a judgment, but upon appeal to the Circuit Court for the 
County of Wayne, the judgment was reversed and a judgment of no cause of 
action was entered in favor of Earl C. Smith, Inc., because Frank Marshall was 
an independent contractor at the time of the collision. In this suit Earl C, Smith, 
Inc., was represented by Freedman and Drexelius, its attorneys. 

“Thereafter George P. Wilson commenced suit in the Common Pleas Court 
for the City of Detroit against Frank Marshall for damages arising out of the 
collision aforesaid. In this suit George P. Wilson recovered a judgment against 
Frank Marshall in the sum of $500.00 and $11.20 costs. Frank Marshall was 
represented by Freedman and Drexelius, his attorneys. This is the judgment in 
the principal case and is unpaid. 

“At the close of the testimony, plaintiff made a motion for a judgment in his 
favor, and the garnishee defendant made a motion for judgment in its favor.” 

The court rendered judgment in favor of plaintiff against the said garnishee 
defendant in the sum of $500 and costs, from which the garnishee defendant 
appeals. 

[1] Counsel for appellant contend in their brief that plaintiff’s claim, if any, 
is “only a derivative claim and he can only enforce such right of action against 
the insurance company (garnishee defendant) as Frank Marshall (principal defend- 
° 7? 2 ad se : oa . ® ® 
ant) could have enforced.” This contention is based upon our holding in Musser 
v. Ricks, 271 Mich. 174, 259 N. W. 882, where we said: “Plaintiff’s right to 
recover against the garnishee defendant is dependent on the principal defendant's 
right to so recover.” 

Appellant then contends that Frank Marshall (defendant) has no claim against 
the insurer (garnishee defendant) because there is no privity of contract between 
oe - the een company—that the insurance contract is between Earl 

- Smith, Inc. and the insurance company—and, to quote appellant's counsel, 


“ . . 

under the settled law of Michigan, Frank Marshall cannot bring an action at law 
against” the insurance company. Counsel cite as authority for its contention the 
cases of Tapert v. Schultz, 252 Mich. 39, 232 N. W. 701; Linneman v. Moross’ 
Estate, 98 Mich. 178, 57 N. W. 103, 39 Am. St. Rep. 528, and cases therein cited. 
A reading of these cases clearly shows them not to be applicable to the cause 
before us. No insurance contracts were there involved, nor did the court have 
before it contract provisions similar to that now here. Here we have involved 
a policy of insurance wherein is contained an “omnibus clause” designating as 
additional assured or “named assured” the “owners and operators of hired 
trucks, * * * and/or independent contractors.” Marshall, the principal defendant, 
comes within such designation, and is therefore within the coverage of the policy. 
The courts of this country have with consistent unanimity upheld the right of such 
persons covered by an “omnibus clause” in automobile insurance policies of insur- 
ance to the protection and benefits of such policy. 


In Peterson vy. Maloney (Maryland Casualty Co. garnishee) 181 Minn. 437, 232 
N. W. 790, it was held that one injured, after obtaining judgment against one cov- 
ered by an “omnibus clause” of an automobile insurance policy, may proceed by 
garnishment against the insurer. 


In speaking of such coverage, the court in Ocean Accident & Guarantee Cor- 
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poration v. Bear, 220 Ala. 491, 125 So. 676, 679, said: “The ‘additional assured’ or 
omnibus clause covers a group of persons who may or may not have an insurable 
interest at the time the policy is written. If within the defined group, it is sufficient 
that at the time of the accident such person is in position to become legally liable 
for injury to others,” 


In Bachman v. Independence Indemnity Co., 214 Cal. 529, 6 P.(2d) 943, 944, the 
court, in commenting upon a somewhat analogous omnibus clause, said: “Broader 
language could hardly have been used in the policy. If the insurer desired to 
place any limitations upon its liability to cover this situation, it had the oppor- 
tunity to do so. Having prepared its policy, any ambiguity, if one exists, must 
be construed against the company.” Citing cases. 

See, also, Stovall v. New York Indemnity Co, 157 Tenn. 301, 8 S. W. (2d) 
473, 72 A. L. R. 1368; Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 A. 


866, 41 A. L. R. 500; Fried v. London Guarantee & Accident Co., 136 Misc. 740, 242 
N. Y. S. 60; Holton v. Eagle Indemnity Co., 196 N. C. 348, 145 S. E. 679; Amer- 


ican Automobile Insurance Co. v. Cone (Tex. Civ. App.) 257 S. W. 961; Francis v. 
London Guarantee & Accident Co., 100 Vt. 425, 138 A. 780. 


Many other cases might be cited recognizing the right of persons covered by 
such omnibus provisions to the protection of the policies, and their right to recover 


thereunder; but we think it sufficient to refer to the annotations contained in 72 


A. L. R. 1375 et seq. and 41 A. L. R. 507 et seq., where a great number of such cases 
are collected. 

[2] Finding ourselves in accord with this line of decisions, we hold, in the 
instant case, that the principal defendant, Marshall, was covered by the omnibus 
provision of the policy here involved, and therefore entitled to its protection and 
benefits. It is such a right that could be enforced by Marshall in an action at law, 
and therefore the subject of garnishment. 

The judgment of the circuit court is affirmed, with costs to plaintiff. 


North, C. J., and Fead, Wiest, Butzel, Bushnell, and Sharpe, JJ., concur. 


MATELSKY v. GLOBE INDEMNITY CO. 
Municipal Court of City of New York, Borough of Manhattan, 
Ninth District. Oct. 22, 1936. 
291 New York Supplement 348. 
1.NO ACTION CLAUSE. 


Action for injuries against insured under liability policy providing that no 
action should lie against insurer to recover on claims within coverage of policy 


until amount of claim should have been fixed by judgment against insured held 


condition precedent to maintenance of action against insurer (Insurance Law, §$ 
109). 


(For other cases, see Insurance, Dec. Dig. § 514.) 


2. NEGLIGENCE. 


In action against insurer on liability policy for allowance of claim within cover- 


age of policy after judgment had been obtained against insured and execution 
thereon returned unsatisfied, only issue was obligation of insurer to pay judgment 
against insured, since judgment in action against insured conclusively disposed of 
issue of negligence of insured (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 


3, LIMITATION OF ACTION. 


Provision of insurance law that action may be maintained against insurer under 
terms of policy held not to make all terms of policy binding on injured person, and 
hence suit against insurer by judgment creditor of insured was not barred by failure 
to commence action within two years after entry of judgment as required by policy, 
where action was commenced within period of six-year statute of limitations, since 


statute authorizing action against insurer was intended to benefit injured person 


rather than insured and policy must conform to statute (Insurance Law, § 109; 
Civil Practice Act, § 48). 
(For other cases, see Insurance, Dec. Dig. § 622[1]-.) 
4. LIMITATION OF ACTION. - 
Liability policy requiring that action against insurer be brought within two 
years after entry of judgment against insured and that specific provision should be 
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substituted for inconsistent condition of policy relating to limitation of time for 
legal proceeding held to authorize action against insurer by judgment creditor 
against insured at any time within six-year period of statute of limitations (Civil 
Practice Act, § 48; Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Action by Harry Matelsky against the Globe Indemnity Company. 

Judgment for plaintiff. 

Joseph B. Finkelstein, of New York City, for plaintiff, 

Ireland, Cohen & Hendrickson, of New York City, for defendant. 

Davin C. Lewis, Justice. 

This lawsuit is a follow-up of a prior action by the plaintiff against Camp Nit- 
Gedaiget. This defendant was not a party to that action. The program of events 
leading up to this action and the relationship between the participants, and also the 
nature of the instant cause of action, present initial queries to this court. A 
chronological table of the transactions serves an appropriate introduction: 

On May 1, 1928, the defendant issued a general liability policy to Camp Nit- 
Gedaiget. 

The policy contained the following: “No action shall lie against the company to 
recover upon any claim or for any loss covered under the said policy until the 
amount of such claim or loss shall have been fixed and rendered certain by judg- 
ment against the insured after trial of the issue or unless brought within two years 
thereafter.” 

On July 4, 1928, the negligence of the cab caused personal injury to the plaintiff. 

On June 21, 1932, the plaintiff secured a judgment against Camp Nit-Gedaiget, 
the tort-feasor, for the bodily injuries resulting from such negligence. 

On March 14, 1935, the plaintiff issued execution on that judgment. 

On March 16, 1935, the execution was returned unsatisfied. 

On the same day (March 16, 1935), but after the return of the unsatisfied 
execution, the plaintiff commenced this action against the defendant as the insurance 
carrier 

[1] The action against Camp Nit-Gedaiget was a pure and simple negligence 
action. It was a necessary legal preliminary or condition precedent to this action. 

{2} The judgment in that action conclusively disposed of the negligence issue, 
so the only issue in this action is the obligation of this defendant to pay that 
judgment. 

[3] Because this action was not commenced within the two-year period pre- 
scribed by the policy, the defendant demands its dismissal. 

I cannot adopt the defendant’s reasoning. My mind takes a different course 
and reaches a different conclusion. 

Unless the defendant had the authority to bind the plaintiff to that shorter 
policy statute of limitations, this plea need not worry us. 

On this question the relationship between the plaintiff and this defendant 
and the nature of the cause of action must be considered. For, generally speaking, 
only one who is privy to a stipulation or the successor or representative of such a 
party or one who takes subject to such private stipulation is bound by it. 

The insured and the insurer are named parties to the contract of insurance. 
Between them the policy is a contract of indemnity restricted and regulated by the 
valid terms of their agreement. To the insured this policy is like a charter of 
rights. 

But the status of the plaintiff is entirely different. He is not a named party 
to the contract; though he inherits the benefit of it. For the Insurance Law makes 
him a quasi contingent beneficiary of the ifsurance, and grants him a certain right 
to the protection and enforcement of the policy. In fact, the defendant does not 
totally deny the right of the plaintiff to enforce the indemnity. It simply insists 
that the plaintiff can only proceed against the defendant on the theory of subroga- 
tion; and that therefore his claim is subject to all the limitations of the policy that 
are binding on the insured, including, of course, the special private statute ot 
limitations. 

The defendant seeks the strict application of the principles of subrogation. 
I do not think that the words of the statute (Insurance Law, § 109), “an action 
may be maintained * * * against the insurer under the terms of the policy” (italics 
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mine) make every term to which the insurer and insured agreed absolutely binding 
on the unknown injured. 

It is one thing to hold that the statute (section 109, Insurance Law) was 
never intended to put the insurer at the mercy of an unprincipled and insolvent 
insured. It is another thing to hold that it puts the rights of the insurer above the 
rights of the injured. 

Our courts have not hesitated to support terms of the policy requiring prompt 
notice and due co-operation, for these provisions constitute valid conditions 
precedent and afford the insurer due and legitimate protection. If an insurer is 
advised of an accident and receives the co-operation of its insured, it can settle, 
if it sees fit, or await the verdict of a court of last resort if it so prefers. How- 
ever, to insist that the insurer may bar the right of the injured party to recover 
notwithstanding the full and proper co-operation of the insured, and after the 
cause of action has completely accrued, solely by reason of its private stipulation 
in the policy, conflicts with the law of our state and our sense of equity. 

To honor this private statute of limitations would not only shorten the time 
of the injured to sue but of the insurer to settle—quite a novel feature in itself. 

This statute was born of a desire to preserve the right of the injured to 
recover against the insurer. It was intended primarily for the benefit of the 
injured and not the insured. To my mind, to wed the law to the defendant’s con- 
struction would result in an incompatible union. Why join justice to such a mate? 

In the case at bar, we are not concerned with any failure or omission of the 
insured to carry out his part of the contract. 

Nor do I believe that the declaration of our courts that the injured can have 
no greater rights under the policy than the insured can be stretched to cover this 
particular provision. See Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N. E. 367, 72 A. L. R. 1443. 

The defendant again misconstrues the plaintiff’s status. It overlooks the fact 
that the plaintiff is not confined exclusively to the policy for authority to enforce 
the insurance. The defendant is dumb to the wording of the statute. 

In one sense, this obligation of the defendant to respond to that judgment 
depends on the policy. By that I mean that, if the defendant had not issued its 
policy to Camp Nit-Gedaiget, it could not in any event be held obligated for that 
judgment. 

While the policy constitutes the connecting link of liability, it does not originate 
the liability. 

Were the policy completely silent in this respect, the plaintiff would enjoy 
this right to enforce the insurance under the express provisions of the statute. 
And the policy should be read and construed in the light of this legislation. 

It was for the insured and insurer to determine between themselves whether 
or not a policy could issue. The issuance of a policy was a matter of private 
decision. But the terms of a policy and their enforcement is a matter of public 
law. See section 109 of the Insurance Law. 

The policy must conform to the statute. It cannot contradict it. The Insur- 
ance Law impinges the obligation of the insurer to the injured into the contract. 
This obligation is statutory and mandatory. The policy could neither ignore nor 
repeal the statutory liability. 

This time limit provision stubs its toe against section 48 of the Civil Practice 
Act. 

; To sustain this private statute of limitations against this plaintiff would work 
a forfeiture of his right to a recovery and open the door to unpublished and un- 
known private stipulations resembling conditional limitations. Such a practice 
would thwart the spirit and purpose of the Insurance Law and usurp the power 
ot the Legislature. 

_ The insurance statute which provided this right does not mention subroga- 
tion. It does not restrict the injured to the indemnity rights of the insured. It 
makes the insurance subject to the claims of the injured. It does not make the 
injured subject to the limitations of the insured. 

The insurance statutes are designed to provide a standard protection. We 
share the wholesome desire for uniformity. We cannot afford to flirt with any 
Provision in the policy conflicting with this purpose. The present-day human 
casualties plead convincingly against any unnecessary meddling with the meager 
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statutory protection. Particularly is this so when we are dealing with an innocent 
party totally ignorant of the existence of any insurance, to say nothing of its 
special private provisions. 

Unless the law allows the insurance company to abridge the remedies of the 
injured, how can the court sanction this proposal? Public interest is superior to 
private advantage. Guided by this thought, I would at least safeguard whatever 
protection the law gives to the injured against unnecessary impairment. 

The policy itself forbids identical treatment of the plaintiff and the assured. 
The policy gives indemnity to the assured. The policy guaranties payment to 
the injured. (Defendant’s Exhibit A, Part I, Insurance Agreements.) 

{4] The plaintiff had a right to institute this action under the policy as well 
as under the law. (See Defendant’s Exhibit A, “to pay to the persons entitled 
thereto.” ) 

The defendant could not maintain this action. 

The specimen copy of the policy confirms the independent conclusions of this 
court, for I find paragraph I of the insurance agreements treats this very topic: 
“If any condition of this — relating to the limitation of time for notice of 
accident for any legal proceeding is at a variance with any specific statutory 
provision in the state in which the accident occurs, such specific statutory pro- 
vision shall be substituted for such condition.” 

These provisions apparently escaped notice and up to this time have been over- 
looked. Unindexed, one has to read everything to sight them. That task is not 
so inviting. Evidently the author of the policy recognized the same principles of 
law and public policy that this court would respect. A judicial construction of 
the policy in such accord with the expressed thought of the draftsman is more than 
likely to be a true translation of the intent of the parties. 

This interpretation also respects the law of our state and the rights of all the 
parties. That courts in other jurisdictions have, in passing upon a similar but not 
identical question, taken a different slant, is interesting but not conclusive. Bass v. 
Standard Accident Ins. Co. of Detroit, Mich. (C. C. A.) 70 F.(2d) 86; Watson v. 
Royal Indemnity Co. (D. C.) 56 F.(2d) 409; Bachman y. Independence Indemnity 
Co., 112 Cal. App. 465, 297 P. 110. 

In this connection the words of a respected authority command attention: 
“* * * A main supposed virtue of ‘stare decisis’ is the blessing of certainty in the 
law. Yet that blessing has obviously not descended upon us. And an important 
reason for this failure is the hodge-podge use by one state court of the decisions of 
other state courts. Except in four or five states, the opinions are full of citations 
from other states. Those other states’ decisions are not binding as precedents; 
their use tends to unsettle the law of the court that resorts to them.” Wigmore on 
Evidence, vol. 1, p. 117 (8A-4), bottom of page. 

This lawsuit suggests that there be provision for a public record of motor 
vehicle liability insurance. A public record would supply valuable information. 
An injured party could readily ascertain that there was insurance. He could 
promptly notify the insurance company of an accident. Thus we would pave the 
way to avoid forfeiture for default on the part of the injured and to permit 
prompt investigation on the part of the insurer. 

Judgment for plaintiff. Ten days’ stay. 


ZENNER v. GOETZ et al. 
Supreme Court of Pennsylvania. Nov. 23, 1936. 
188 Atlantic Reporter 124. 
1. EXCEPTION. 


Plaintiff who proved that liability had been incurred by defendant in form of 
judgment entered against defendant and that such judgment was liability expressly 
insured against by garnishee insurer’s automobile liability policy made out prima 
facie case and was not required to show in addition that none of risks excepted 
in policy were present when accident occurred notwithstanding that plaintiff’s case 
was largely made out through insurer’s admissions. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. BURDEN OF PROOF. : 

Insurer who relies on facts specifically mentioned in policy as relieving it of a 
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liability generally assumed in policy must come forward with evidence in support 
of such defense. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4, EVIDENCE. 

Plaintiff who made out prima facie case against garnishee insurer by showing 
that recovery of judgment against defendant was liability expressly insured against 
by insurer’s automobile liability policy was entitled to have case submitted to jury, 
notwithstanding that insurer supported its defense that accident was not within 
terms of policy by competent oral evidence which plaintiff made no effort to rebut, 
since credibility of witnesses was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal No. 228, March term, 1936 from judgment of Court of Common Pleas, 

Allegheny County, No. 2447, January term, 1935; Alfred E. Swoyer, Presiding 
Judge, Twenty-second Judicial District, Specially Presiding. 
"Trespass for personal injuries by John Zenner against Anthony A. Goetz. After 
the plaintiff recovers a $5,000 judgment against the defendant, the Travelers 
Indemnity Company, defendant’s liability insurance carrier, was brought into the 
case by garnishment proceedings. Judgment was entered against the garnishee in 
the sum of $5,464.49, and the garnishee appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
3arnes, JJ. 

Robert D. Dalzell and Dalzell, McFall & Pringle, all of Pittsburgh, for appel- 
lant. 

Burtt Harris, of Pittsburgh, for appellee. 

MAxeEY, Justice. 

Appellant, defendant’s liability insurance carrier, was brought into the case by 
garnishment proceedings after plaintiff recovered judgment against defendant. As 
garnishee, it now complains of the entry of judgment against it on the ground that 
plaintiff failed to show liability under the policy issued, and hence that its motion 
for judgment n. o. v. should have been granted. 


Plaintiff sued defendant in an action for personal injuries alleged to have 
resulted from defendant’s negligent operation of his automobile. Appellant’s 
counsel entered their appearance for defendant, but before trial the court permitted 
this appearance to be withdrawn. Eventually judgment for plaintiff in the amount 
of $5,000 and costs was entered against defendant. When this was not paid, plain- 
tiff issued attachment execution against appelant. In its answers to _plaintiff’s 
interrogatories appellant admitted the issuance to defendant of a policy of auto- 
mobile insurance and attached a copy of the policy. It further admitted that at the 
time of the accident which injured plaintiff the policy was in force. 

At the trial of the garnishment proceeding, plaintiff offered in evidence the 
record of the previous trial and appellant’s admissions in the answers to the 
interrogatories, and rested its case. Appellant then produced two witnesses who 
testified that they were passengers for hire in defendant’s automobile at the time 
the accident occurred. The purpose of this evidence was to show that the insur- 
ance policy did not cover the accident in question, because the policy expressly 
provided that the purposes for which the automobile was to be used were “pleasure 
and business,” which excluded “the carrying of passengers for a consideration,” 
except “when such uses are definitely declared and rated,” as was not the case. 
Appellant then rested its case. Plaintiff offered no rebuttal whatever. The trial 
judge sent the cause to the jury on the question of the credibility of appellant’s 
two witnesses. The jury found a verdict for plaintiff, appellant’s motion for judg- 
ment n. o. v. was denied, and judgment was entered against appellant garnishee. 

At the trial appellant’s defense was that defendant at the time of the accident 
was transporting passengers for compensation and consequently his insurance policy 
did not cover the liability assumed by the company. It contended, then as now, that 
to recover against it, plaintiff was required to show compliance by defendant with 
all the terms of his policy, including the fact that when the accident occurred the 
latter was not engaged in carrying passengers for hire. Plaintiffs position is 
that this was a matter of affirmative defense, constituting an exception to the 
general risk insured against, which the garnishee was compelled to show in order 
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to escape liability. Plaintiff rests upon the proposition that the duty of coming 
forward with evidence was the garnishee’s after plaintiff had made out what he 
contended was a prima facie case. 

1-3] When plaintiff proved that the liability had been incurred by defendant, 
in the form of a judgment entered against him, and that this was a liability explicitly 
insured against by appellant’s issuance of a policy then in force, he did make 
out a prima facie case which entitled him to have the issues submitted to the jury, 
That he made out his case largely through appellant’s admissions was immaterial. 
He was not required in addition to show that none of the risks excepted in the 
policy, of which carrying passengers for hire was only one, were present when the 
accident occurred. When a defendant seeks to avail himself of a substantive 
defense reserved in a policy of insurance, when he relies upon a fact specifically 
mentioned in a policy as relieving him of a liability generally assumed in the policy, 
the defense becomes an affirmative one and the defendant at that point -must shoulder 
the duty of coming forward with evidence in support of what he affirms. See 
Bowers v. Great Eastern Casualty Co., 260 Pa. 147, 103 A. 536, Watkins v. Pruden- 
tial Ins. Co., 315 Pa. 497 at 508, 173 A. 644, 95 A. L. R. 869, and Home Benefit 
Ass’n v. Sargent, 142 U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160. A defendant’s duty 
of coming forward with evidence at certain stages of a trial is sometimes loosely 
referred to as “burden of proof.” The “burden of proof” rests throughout the 
trial on the party affirming facts in support of his case against a defendant, while 
“the burden of coming forward with evidence” may shift from side to side during 
the progress of a trial. See Henes v. McGovern, Adm’r, 317 Pa. 302, at page 310, 
176 A. 503. We said in Fazio v. Pittsburgh Rys. Co., 321 Pa. 7, 12, 182 A. 696, 698: 
“It is a well-recognized principle of evidence that he who has the positive of any 
proposition is the party called upon to offer proof of it. It is seldom, if ever, the 
duty of a litigant to prove a negative until his opponent has come forward to prove 
the opposing positive.” See, also, Wright et al. v. Straessley, 321 Pa. 1, 182 A. 682, 
and 3 Wigmore on Evidence (2d Ed.) 441, § 2486. If the burden was on plaintiff 
in the present case to negative the risk excepted in the policy, “it would necessarily 
follow that, for the same reason, he was required to establish the nonexistence of 
all the other stringent provisions by which the policy might be avoided,” as this 
court said in Fisher v. Fidelity Mutual Life Ass’n, 188 Pa. 1, 13, 41 A. 467, 468. In 
that case the suit was upon a life insurance policy rendered void if the insured died 
by his own hand; we held that plaintiff made out a prima facie case by proof 
of death and title in the policy, and that the burden of proving suicide, in order to 
avoid liability, was upon the insurer. 

Appellant places its chief reliance on cases applying the well-established rule 
that in a.suit on a policy insuring against death by “external, violent and accidental” 
means, the beneficiary, to make out a prima facie case, must prove not only 
death but the fact that it was caused by violence or accident, citing Watkins v. 
Prudential Ins. Ass’n, supra, and Walters v. Western & Southern Life Ins. Co., 318 
Pa. 382, 178 A. 499. In these cases the express condition of liability was not proof 
of death alone, but proof of death by accident. Accidental death is in such cases 
an operative fact and on plaintiff there always rests the duty of proving all such 
facts in order to recover on a contract. We made this clear in the Watkins Case, 
supra, and in the Walters Case, supra. In Shaffer et ux. v. Hebenstreit, 119 Pa. 
Super. 159, 180 A. 725, it was held that the burden was on defendant insurance 
carrier to show that the insured had violated a provision in an automobile liability 
policy against operation of the automobile by an unlicensed driver or by a person 
under the influence of intoxicating liquor. See, also, Petitt v. Most Excellent 
Assembly of A. O. of M. P., 73 Pa. Super. 227, and Couch’s Cyclopedia of Insur- 
ance Law, Vol. 8, § 2217. . 


[4, 5] It is true that, in the case at bar, the garnishee supported its defense by 
competent oral evidence, as the garnishee failed to do in Shaffer v. Hebenstreit, 
supra. Plaintiff, moreover, made no effort to rebut this defense. Nevertheless, the 
case could not, for this reason, be withdrawn from the jury and a judgment entered 
for the garnishee, since oral testimony alone supported the defense and the 
credibility of witnesses had to be determined by the jury. This long-established 
principle has been restated by this court in Nanty-Glo Borough v. American 
Surety Co., 309 Pa. 236, 163 A. 523. Only in exceptional circumstances is a defend- 
ant’s opposing proof so conclusive and indisputable in character, in sustaining a 
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defense, as to carry the case back into that state of the evidence where binding 
instructions must be given in his favor and plaintiff can be deprived of the oppor- 
tunity, which he at first was entitled to demand, of having his cause submitted to 
the jury. Wigmore (Evidence, vol. 5, p. 446 § 2487) speaks of such instances as 
“possible in principle * * * though rate.” Where a presumption in favor of a 
plaintiff must be overcome by a defendant if the issue is not to go against the 
latter, the rule has been established that the jury must determine the issues of 
fact if the defense is based on oral testimony. In Hartig v. American Ice Co., 
200 Pa. 21, 33, 137 A. 867, 871, we said: “In all our recent cases, we have consis- 
tently held that oral evidence relied on to overcome presumptions sufficient to take 
plaintiff’s case to the jury must be submitted to that body to determine as to 
the credibility of the witnesses, the inferences to be drawn from their testimony, 
and the facts to be found therefrom, unless the testimony in question, being clear, 
positive, credible, uncontradicted, and indisputable, shows physical facts or forms 
the basis for mathematical tests which demonstratively govern the case in defend- 
ant’s favor.” The exceptions referred to in the passage quoted, together with 
“admittedly genuine or unattacked documentary evidence which relieves defendant 
from the possibility of liability,” were stated by Chief Justice von Moschzisker 
(290 Pa. 31, 137 A. 870) as being the only intances where the doctrine is sufficiently 
relaxed to justify ruling the case as a matter of law. In the recent case of Evans 
vy. Penn Mutual Life Ins. Co., of Philadelphia, 186 A. 133, Mr. Justice Drew, 
speaking for this court, in an opinion filed on June 26th last, reiterated the principle 
that whenever the “burden of proof” is exclusively supported by oral testimony, 
such testimony even though uncontradicted must be submitted to the jury for 
acceptance or rejection. 

Adherence to the principles above quoted required the submission of this case to 
the jury. The motion for judgment n. o. v. was properly refused. 

The judgment is affirmed, at appellant’s cost. 


BAKER v. CRYSTOL (MARYLAND CASUALTY CO., Garnishee). 


Supreme Court of Pennsylvania. November 23, 1936. 
188 Atlantic Reporter 174. 
1. IDENTIFICATION. 

In action for injuries sustained from negligent operation of automobile wherein 
liability insurer was garnisheed, whether automobile which struck plaintiff was 
covered by liability policy issued by insurer held for jury (75 P. S. 134). 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. IDENTIFICATION. 

In action for injuries sustained from negligent operation of automobile, where 
witness testified automobile which struck plaintiff was dark blue or black when in 
fact it was maroon, instruction that jury might consider whether dirty condition 
of automobile prevented its color being clearly discernible held not error, where 
there was testimony automobile was covered with mud. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

Appeal No. 216, March term, 1936, from judgment of Court of Common Pleas, 
Fayette County, No. 589, September term, 1933; Thomas H. Hudson, President 
Judge. 

Action for negligence by G. W. Baker against Robert Crystol. Judgment was 
entered by plaintiff for $7,397, and an attachment execution was issued thereon 
naming the Maryland Casualty Company as garnishee. From a judgment for 
plaintiff for $5,887.55, the garnishee appeals. 

Affirmed. 

r arewed before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
arnes, ® 

_ Higbee, Matthews & Lewellyn, of Uniontown (E. C. Higbee, of Uniontown, 
of counsel), for appellant. 

E. D. Brown and J. R. Smiley, both of Uniontown (E. D. Brown, of Union- 
town, of counsel), for appellee. 

STERN, Justice. 

Plaintiff obtained a verdict against defendant for damages for injuries sustained 
by being struck by an automobile alleged to have been operated by defendant. 
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Judgment was entered on the verdict and an attachment execution issued thereon, 
Maryland Casualty Company being named as garnishee. 

laintiff claimed that garnishee had issued to defendant a policy of liability 
insurance covering the car involved in the accident. Garnishee, on. the other hand, 
contended that the car by which plaintiff was injured was not the one insured by 
the policy. This formed the sole issue at the trial on the attachment execution. A 
verdict was rendered for plaintiff, but a new trial was awarded. At the retrial a 
verdict was again rendered for plaintiff. Garmshee filed motions for a new 
trial and for judgment n. o. v., and from the overruling of these motions has taken 
the present appeal. The assignments of error in regard to the refusal of a new 
trial are based upon alleged inadequacy of the charge and the qualifying of answers 
made to garnishee’s points for charge. These assignments, as well as that which 
complains of the overruling of the motion for judgment n. o. v., all center around 
factual controversies bearing on the identification of the car. 

[1] Several witnesses testified to defendant’s physical presence at the scene 
and time of the accident, and also to the number 1C420 on the registration plates 
of the car which struck plaintiff. Admittedly this number: had been issued for 
defendant’s car, and, since the Motor Vehicle Act of May 1, 1929, P. L. 905, § 504 
(75 P. S. § 134), provides that no motor vehicle shall be operated under any other 
plates than those of its own registration except as provided in the act, there 
arose an inference or presumption that the car which figured in the accident was 
the one owned and registered by defendant. The car registered under the number 
1C420 was described in the registration as a De Soto sedan, engine No. SA 23591, 
Manufacturer’s No. 5034032. The policy issued by garnishee to defendant described 
the car insured as a De Soto sedan, Ser. No. SA-23591, Eng. No. 5034032. It 
appeared from the testimony that the serial number and manufacturer’s number of 
a car are synonymous. It will be observed that the manufacturer’s number in the 
registration was stated in the policy as the engine number, while the engine number 
in the registration was stated in the policy as the serial (i. e., manufacturer’s) num- 
ber, but this transposition was obviously the result of clerical error in writing the 
policy, as was practically admitted by garnishee at the trial; it being shown that 
no De Soto car had ever been built with the numbers as written in the policy. 
Therefore there was no serious contention that the policy did not cover defend- 
ant’s car registered under the number 1C420, and that number, as already stated, 
was according to plaintiff's witnesses, on the registration plates attached to the car 
at the time of the accident. The identification of the registration number on the 
plates was sufficient in itself, therefore, to require the submission of the case to 
the jury. 

Plaintiff, however, did not rely merely upon the registration plates. His son 
Robert testified that shortly after the accident defendant showed him the registration 
card, that he copied from it, on the leaf of a note hook or pad which he carried in 
his pocket, the registration number, engine number, manufacturer’s number, and the 
name and address of defendant, and that he and defendant then checked all of these 
numbers on the car itself. This memorandum, put in evidence as Plaintiff's Exhibit 
B, is curious in that, instead of “Crystol” or “Crystal” as given on the registration 
card, the name appears on Exhibit B as “Craystol”; the address on the registration 
card, “Wilmerding,” is given on Exhibit B as “Wilmerdean”; the engine number 
SA 23591 on the registration card is given on Exhibit B as “Ser SA-23591”: and the 
manufacturer's number 5034032, as stated on the registration card, appears on 
Exhibit B as “Eng 5034032.” The same error of transposition of numbers which 
occurred on the insurance policy thus appears likewise on Exhibit B, and gar- 
nishee contends that as the making of the same mistake by Robert Baker and by the 
clerk who wrote the policy would be a strange coincidence, it is likely that Exhibit 
B was copied, not from the registration card at the time of the accident, but from 
the policy itself at some subsequent period. Defendant denied that either he 
or his car was present when the accident occurred, and therefore also denied. 
of course, that he showed his registration card to plaintiff’s son at that time. The 
contradiction on this point and the question as to the genuineness of Exhibit B 
as testified to by Robert Baker were necessarily for the jury. 


[2] The chief complaint of garnishee is in regard to the treatment of this sub- 
ject by the learned trial judge in his charge. It appears that in the original 
trial at which plaintiff obtained a verdict against defendant, Exhibit B was not pre- 
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sented nor referred to in the testimony, nor was there any evidence at that time that 
any such paper existed. In both of the trials of the issue between plaintiff and 
garnishee, Robert Baker testified that he had had the paper in his pocket at the time 
of the original trial, that plaintiff’s counsel questioned him concerning it, that 
defendant’s counsel interposed objections, that the court sustained the objections, 
and that this was the reason why Exhibit B was not then produced. Plaintiff testi- 
fied that he, also, was asked about the paper by his counsel, but the questions were 
ruled out on objections of defendant’s counsel. The record of the original trial 
being put in evidence showed that no questions in regard to such a paper as Exhibit 
B had been asked, objected to, or ruled upon. Garnishee’s counsel contends there- 
fore that the testimony given by plaintiff and his son as to what occurred at 
the original trial as to Exhibit B was willfully false, and that the jury should 
have been so instructed. The learned trial judge, in addition to the usual instruction 
that they were to pass upon the credibility of the witnesses, told the jury that they 
should determine whether Exhibit B had been written as testified to by Robert 
Baker, and that: “If you find it was not written at that time, but was written 
afterwards, then you should disregard it entirely. And if you find, members 
of the jury, that Robert Baker did not write the paper at that time, and that this 
testimony is manufactured, and that Robert Baker’s testimony as to this paper is 
not true, then your verdict should be for the garnishee.” This was more than gar- 
nishee was entitled to, because even if Robert Baker’s testimony on this particu- 
lar issue was deliberately and intentionally untrue, there was, as already pointed 
out, enough other evidence to go to the jury to establish identification of the car. 
Garnishee’s counsel, however, at the -conclusion of the charge, asked the court to 
say further to the jury that, in view of the record of the original trial, Baker’s 
testimony was not true, “and standing unexplained warrants the inference of fal- 
sity and wilfulness,” and he requested the court to charge “more fully and ade- 
quately on that proposition and the law relating to it,” but the court stated that in its 
opinion the instructions already given were adequate. Garnishee had presented a 
point for charge to the effect that the record was conclusive of the untruthfulness 
of the testimony given in regard to Exhibit B, and the jury would be warranted in 
wholly rejecting it and all the evidence based on it; to which the court answered 
that the jury would be warranted in rejecting the exhibit if they found that the 
explanation of the failure to produce it at the original trial was not truthful and 
that the exhibit was not written by Robert Baker as he testified. Garnishee had 
also presented a point to the effect that the wilful falsehood of a witness would 
justify the belief that he was capable of any amount of falsification and that it 
would therefore be prudent to regard all that he said with strong suspicion and to 
place no reliance on his mere statements. The court affirmed this point “as a 
proposition of law.” but left it to the jury “to determine whether or not any witness 
for plaintiff wilfully testified falsely.” 

We are of opinion that the charge of the learned trial judge, and the answers to 
the points submitted by garnishee, were adequate and free from error. Whatever 
the factual probabilities may have been, it could not have been said as a matter of 
law that the testimony under attack was wilfully false. It is possible, for example, 
that plaintiff and his son were honest, though mistaken, in their belief that some 
of the objections to testimony and rulings thereon at the original trial applied to the 
production of Exhibit B, or it is also possible that they may have forgotten before 
the time of the subsequent trials what had happened at the original trial. It is to 
he noted that an apparently disinterested witness testified that he saw the paper, 
Exhibit B. lving on a desk in plaintiff's home about ten days after the accident, which 
was long before the time of the original trial; there also were other witnesses who 
testified that shortly after the accident they saw Robert Baker and defendant 
examining the car together, this being by way of corroboration of the son’s testi- 
mony as to their checking the numbers on the car to see if they corresponded witl 
those on the registration card. 

|3] Because the car covered by the insurance policy was admittedly maroon 
colored, while Robert Baker testified that the car which struck his father was “dark 
blue or black,” garnishee complains that the learned trial judge erred in charging the 
jury that: “In passing on the color of the car you should take into consideration 
the testimony as to the condition of the car at the time. Was the car dirty or 
clean? And was its real color clearly discernible?” Since there was testimony 
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that the car was covered with dirt and mud, there was no error in this instruction. 
The assignments of error are overruled, and the judgment is affirmed. 


JOHNSON v. HARDWARE MUT. CASUALTY CO. No. 9226. 
Supreme Court of Vermont. Windsor. Nov. 7, 1936. 
187 Atlantic Reporter (2d) 788. 
2. AMBIGUITY. 


Generally, where terms of insurance contract are ambiguous or fairly susceptible 
of two different constructions, that construction will be adopted that it most favor- 
able to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. CONSTRUCTION. 

Insurance contracts are to be construed according to sense and meaning of terms 
which parties have used, and, if terms are unambiguous, they are to be taken in 
their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. SETTLEMENT. 


Unambiguous provisions of automobile liability policy that insurer shall defend 
suit covered by policy and insured shall not voluntarily assume liability, settle claim, 
or incur expenses other than for immediate surgical relief, except at his own cost, 
or interfere in negotiation or legal procedure without consent of insurer, gives 
insurer exclusive control of action brought against insured and option to settle or 
try action as it prefers. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
5. CONSTRUCTION. 

Parties to automobile liability policy are charged with knowledge of contents of 
«<ontract and bound by clear and unambiguous terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
7. SETTLEMENT. 


Under automobile liability policy giving insurer exclusive right to settle or try 
action against insured within coverage of policy, insurer held not liable for refusing 
to settle case before or during trial for amount within limit of liability under 
policy, in absence of fraud or bad faith, notwithstanding that judgment was obtained 
against insured for amount in excess of coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


On Motion to Remand to Amend Complaint. 
8. BAD FAITH. 

Automobile liability insurer being presumed to have acted in good faith in nego- 
tiations for settlement of action against insured within coverage of policy, insured 
had burden to prove contention that failure of insurer to settle was actuated by 
“bad faith” and no obligation rested on insurer to make denial thereof unless proof 
submitted by insured was of sufficient weight to overcome presumption. 


“Bad faith” is intentional tort of active and affirmative nature and not 
technical term used only in actions of deceit, meaning with actual intent 
to mislead or deceive another and referring to real and actual state of mind 
capable of both direct and circumstantial proof, which will not be imputed 
unless there is something in particular transaction which is equivalent to 
fraud. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
9. SETTLEMENT. 

Refusal of home office of automobile liability insurer to settle action against 
insured for amount within coverage of policy would be insufficient to sustain charge 
of bad faith, so as to render insurer liable to insured for damage arising from 
refusal to make settlement, but refusal which was persistently maintained against 
advice of counsel and repeated recommendation of adjuster on complete informa- 


tion concerning probability of verdict in excess of policy limit would be sufficient to 
warrant inference of bad faith. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
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Exceptions from Windsor County Court; Walter H. Cleary, Judge. 

Action by W. O. Johnson against the Hardware Mutual Casualty Company. 
Judgment for defendant, and plaintiff brings exceptions. 

Reversed and remanded, with leave to plaintiff to apply for amendment. 

— before Powers, C. J., and Slack, Moulton, Thompson, and Sher- 
burne, JJ. 

— W. Hadley, of Boston, Mass., and Wilson & Keyser, of Chelsea, for 
lainti 
7 Herbert G. Barber, of Brattleboro, and Raymond Trainor, of White River 
Junction, for defendant. 

THOMPSON, Justice. 

The defendant, hereinafter called the Company, issued to the plaintiff, the 
owner of a Studebaker sedan automobile, a policy of insurance in which it agreed, 
in substance, to indemnify him against loss or expense arising from claims upon 
him by reason of legal liability on account of bodily injuries or death accidentally 
suffered by any person or persons due to the ownership, maintenance, or use of 
said Studebaker automobile, and against loss or expense arising from claims upon 
him on account of damage or destruction of property alleged to have been caused 
by an accident due to the ownership, maintenance, or use of said Studebaker auto- 
mobile. 

The Company also agreed: To defend in the name and on behalf of the assured 
any suit seeking damages for such bodily injuries or property damage even if such 
suit is groundless, false or fraudulent; to pay, irrespective of the limit of liability 
stated in the policy, all costs taxes against the assured in any such defended suit, 
all premiums on attachment and/or appeal bonds not in excess of the limits set 
forth in this policy, required in any such proceedings; all expenses incurred by the 
Company, all interests accruing after entry of judgment until the Company has 
paid, tendered or deposited in Court such part of such judgment as does not 
exceed the limit of the Company’s liability thereon, also any expense incurred by 
the assured for such immediate surgical relief as shall be imperative at the time of 
bodily injury.” : 

Condition L of the policy provides that no action or suit on the policy against 
the Company shall be sustainable until the amount of the damages for which the 
assured is liable is determined, either by a final judgment against the assured or by 
agreement between the assured and the plaintiff with the written consent of the 
Company. 

Condition S provides that the policy shall constitute the entire contract between 
the Company and the assured. 

Condition P of the policy provides: “The assured, when requested by the Com- 
pany, shall aid in effecting settlements, securing evidence, the attendance of wit- 
nesses, and in prosecuting appeals. The assured shall not voluntarily assume any 
liability, settle any claim, or incur any expense other than for immediate surgical 


relief, except at his own cost, or interfere in any negotiation or legal procedure 
without the consent of the Company previously given in writing.” 


By the provisions of the policy, the liability of the Company as to the claim of 
any one person for personal injuries, irrespective of how many persons might be 
injured in the accident, was limited to $5,000. If more than one person were 
injured in a single accident, the liability of the Company was limited to a total of 
$10,000, single claims within such group of claims being limited to $5,000. The 
liability of the Company as to property damage caused in any one accident was 


limited to $5,000. 


On December 8, 1930, while the policy was in force, the plaintiff was driving his 
automobile in Wilder, Vt. His automobile collided with an automobile truck, 
whereby the truck went down_an embankment. The truck, which was owned by 
a Mrs. Palmer, was damaged. Four boys who were passengers in the truck received 
minor injuries. William Rule, the driver of the truck, who worked for Mrs. 
Palmer, received serious injuries. Rule brought suit against the plaintiff to recover 
damages for the injuries he received. The ad damnum in the writ was $20,000. 


The case was tried by jury at the June term, 1931, of Windsor county court. 
Before, and during the course of the trial, there were negotiations between counsel 
for the parties and Paul J. McDonald, who, at that time, was the New England 
claim manager and claims attorney of the Company. Various offers of settlement 
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of decreasing amounts were made by counsel for Rule which the Company declined. 
The representatives of the Company made counter offers in lesser amounts which 


were declined, On July 10, during the trial, counsel for Rule, who was also 


counsel for the four boys who were in the truck at the time of the accident, 
and for Mrs. Palmer, the owner of the truck, offered to accept $6,000 for the 
claims of Rule and the minor claims of Kenneth Rule and Mrs. Palmer. Soon 
after, he offered to accept $5,500 for those claims, which were within the limits 
of the policy. In the forenoon of July 13, the last offer was withdrawn before 
any reply to the same had been received. The jury returned a verdict of $14,000 
for the plaintiff. The case was taken to this court on exceptions, and the judg- 


ment was affirmed. Rule v. Johnson, 104 Vt. 486, 162 A, 383. It is undisputed 


that in that case there werg items of contradictory evidence and contradictory claims 
as to the existence of legal liability. 

The Company settled and paid the personal injury claims of the four boys who 
were in the truck, and the property damage claim of Mrs. Palmer, who owned the 
truck, out of its own funds. It is not disputed that the Company performed its 
contractual duty under the policy as to the claim of William Rule by paying $5,000, 
plus costs and interest, being a total of $5,815.70. After the judgment in the case 
of Rule v. Johnson was affirmed by this court, the plaintiff in this case made a set- 
tlement with William Rule by paying him a sum which, after payments by the Com- 
pany under the policy, amounted to over $6,000. It is stipulated that the amount 
plaintiff, Johnson, has paid over and above all payments by the Company is, with all 
interest accrued, $6,600. 

{1] The plaintiff has brought this action against the defendant for its negli- 
gence in failing to settle the claim of William Rule against him, and seeks to 
recover the sum of $6,600, which is the amount over and above what the defend- 
ant paid that he had to pay to settle the judgment against him. At the close of 
the plaintiff’s evidence, the defendant moved for a directed verdict. The motion 
was denied, and the defendant was allowed an exception. It is not necessary to 
consider the grounds of that motion, as the defendant waived its exception by 
proceeding with the trial and introducing evidence. At the close of all the evi- 
dence, the defendant moved for a directed verdict. The motion was denied, and 
the defendant was allowed an exception. 

There are six grounds stated in the motion, but we consider only the first three 
grounds, They are: 

“1. As a matter of law, the defendant owed no duty of care to the plaintiff for 
which an action in tort for negligence will lie in this State.” 

“2. On all the evidence the defendant was not guilty of any actionable negli- 
gence as.a matter of law.” ; 7 

“3. In a policy insuring against liability for causing personal injuries, the 
clauses giving the insurer the right to defend or settle an action thereunder do not 
constitute the assumption of a legal duty of care upon which an action in tort for 
negligence against the insurer may lie or be predicated.” 

The plaintiff does not claim that in the case of Rule v. Johnson the defendant 
was negligent in the selection of counsel, in the investigation and preparation of 
the case, or in the handling of the trial itself. His only claim of negligence is 
that the defendant negligently, during the trial of that case, failed to settle the 
case when a settlement for a sum within the limits of the liability of the defendant 
under the policy was possible. 

The question whether the insurer under a policy like the one in this case can be 
held for negligence for not settling a case for a sum within the limits of its liability 
under the policy is one of first impression in this jurisdiction. The authorities 
are not in harmony on this question. : 

There are authorities which hold that in cases of indemnity contract, like the one 
in this case, when liability against the insured arises, the indemnity company is in 
duty bound to exercise the care of a prudent person to protect the interest of the 
assured up to the amount of its liability under the policy, for the reason that it 
has contracted to act as his agent and assumes full and absolute control over the 
litigation arising out of the accident covered by the policy; that the provisions 
of the policy giving the indemnity company absolute and complete control of the 
litigation, as a matter of law, carry with it a corresponding duty and obligation, on 
the part of the indemnity company, to exercise that degree of care that a prudent 
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person would ‘exercise under the same or similar circumstances, and the failure to 
exercise such care and prudence is negligence, 


These cases hold that where, under the provisions of the policy, the indemnity 


company has the absolute power to settle a case covered by the policy, and the 
assured has no right to settle the case except at his own expense, if the indemnity 
company refuses or fails to settle a case for a sum within the limits of its liability 
under the policy, when such a settlement is possible, and the assured is thereby 
compelled to pay a sum in excess of the liability of the indemnity company to 
discharge the judgment against him, he can recover from the indemnity company 


the excess amount he was compelled to pay in an action of tort for negligence 
if a prudent person would have settled the case in the same or similar circum- 
stances. 

The leading case supporting this rule is Douglas v. United States Fid. & Guar. 
Co., 81 N. H., 371, 127 A. 708, 37 A. L. R. 1477. Other cases supporting that rule 
are: Cavanaugh Bros. v. General Acc. Fire & Life Assur. Corp., 79 f. H. 186, 
106 A. 604; Attleboro Mfg. Co. v. Frankfort Marine, Acc. & Plate Glass Ins. Co. 
(C. C. A.) 171 F. 495, subsequent appeal (C. C. A.) 240 F. 573; G. A. Stowers Fur- 
niture Co, v. American Indemnity Co, (Tex. Com. App.) 15 S.W.(2d) 544; Ander- 
son v. Southern Surety Co., 107 Kan. 375, 191 P. 583, 21 A. L. R. 761; Tiger River 
Pine Co. v. Maryland Casualty Co., 163 S. C. 229, 161 S. E. 491. 

There are other authorities, and we think the weight of authority, which hold 
that, where the terms of the contract of indemnity are clear and unambiguous, the 
rights of the parties are to be determined by the agreement into which which they 
entered, and that the insurer cannot be held liable for refusing to settle a case before 
or during trial for an amount within the limits of its liability under the policy, 
although such refusal may result in a judgment against the assured for an amount 
in excess of the liability of the insurer, in the absence of fraud or bad faith. 
There is no allegation in this case that there was fraud or bad faith on the part 
of the defendant when it refused or failed to settle the case of Rule v. Johnson, 
so those questions are not before us. 

In the policy in this case, and in most of the policies of indemnity insurance 
against loss occasioned by an automobile accident, the insurer agrees to defend in 
the name and on behalf of the assured any suit covered by the policy even if 
such suit is groundless, false, or fraudulent, and to pay all costs taxed against 
the assured in any such defended suit. 

In most, if not in all, of the policies insuring against loss occasioned by an 
automobile accident, there is a provision similar to condition P in the policy in this 
case, which provides that the assured shall not voluntarily assume any liability, 
settle any claim, or incur any expense other than for immediate surgical relief, 
except at his own cost, or interfere in any negotiation or legal procedure without 
the consent of the insurer previously given in writing. 

{2, 3] While the general rule is that, when the terms of a contract of insur- 
ance are ambiguous or fairly susceptible of two different constructions, that con- 
struction will be adopted that is most favorable to the insured, the rule is equally 
well settled that contracts of insurance, like other contracts, are to be construed 
according to the sense and meaning of the terms which the parties have used, and, 
if they are clear and unambiguous, their terms are to be taken in their plain, 
ordinary, and popular sense. Farmers’ Mutual Fire Ins. Co. v. Marshall, 29 Vt. 23; 
Furrv’s Adm’r v. General Accident Ins. Co., 80 Vt. 526, 529, 68 A. 655, 15 L. R. A. 
(N. S.) 206, 130 Am. St. Rep. 1012, 13 Ann. Cas. 515; Imperial Fire Ins. Co. v. Coos 
County, 151 17. S. 452. 462. 14 S. Ct. 379, 38 L. Ed. 231: Drilling v. New York Life 
Ins. Co.. 234 N. Y. 234, 137 N. E. 314. 

[4] It is generallv held that these clear and unambiguous terms of the policy. 
that the insurer shall defend any suit covered by the policy in the name of and 
on hehalf of the assured, and that the assured shall not voluntarily assume any 
liability, settle anv claim, or incur any expense other than for immediate surgical 
relief, except at his own cost, or interfere in any negotiation or legal procedure 
without the consent of the insurer previously given in writing, give the insurer 
the exclusive control of any action brought against the assured, and the option to 
settle, if it sees fit to do so, or to try the action, as it prefers. 

In Auerbach v. Maryland Casualty Co., 236 N. Y. 247, 140 N. E. 577, 578, 28 A. 
L. R. 1294, the defendant had issued to the plaintiffs a policy similar to the one 
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in this case, the liability of the insurer being limited to $5,000. The plaintiffs 
were involved in an automobile accident, and two actions were brought against 
them. The two actions could have been settled before trial for $6,500, but the 
insurance company did not settle because the assured would not pay $3,000 on the 
settlement, and it insisted upon a trial. There was a trial which resulted in verdicts 
and judgments amounting to $20,500 being returned against the assured. The 
insurance company paid the full amount of its liability, $5,000, and the plaintiffs 
paid the balance of the judgments, $15,500, and then instituted an action against 
the insurance company to recover $14,000, the difference between what it had to pay 
and what it would have paid if the settlement had been made. The court, when 
holding that the complaint did not state a cause of action, and that the insurance 
company in refusing to settle the actions, did what it had the legal right to do 
under the terms of the policy, said: 

“The terms here used are clear and unambiguous. The intent of the parties, if 
the laguage used be given a reasonable construction, cannot be misunderstood. 
There is nothing in the policy by which the insurance company obligated itself to 
settle, if an opportunity presented itself. It was given the option to settle, if it saw 
fit to do so, or to try the action, as it preferred. It, however, was under no legal 
obligaion, either express or implied, to compromise or settle the claims prior to 
the trial. The plaintiffs, when they accepted the policy, did so with full knowl- 
edge of the fact, if an action were brought, that they surrendered to the insurance 
company absolute, full, and complete control of it, including the settlement or 
trial.” 

Best Building Company v. Employers’ Liability Assur. Corp., 247 N. Y. 451, 100 
N. E. 911, 912, 71 A. L. R. 1464, was an appeal from a judgment of the Appellate 
Division of the Supreme Court (220 App. Div. 816, 222 N. Y. S. 770) unanimously 
affirming a judgment in favor of the defendant entered upon an order of the 
court at a Trial Term which granted a motion to set aside a verdict in favor of 
the plaintiff and for a dismissal of the complaint. In that case the defendant 
insured the plaintiff against loss arising from the liability imposed by law for dam- 
ages on account of bodily injuries accidentally suffered by an employee. An acci- 
dent happened which resulted in a judgment against the plaintiff for $16,000. The 
defendant, according to the terms of its policy, understood the defense for the 
plaintiff, and had paid, or was willing to pay, the sum of $10,000, the extent of its 
policy liability. The plaintiff sued the defendant for its negligence in failing to 
settle the claim, and asked to recover the excess of the judgment over the face of 
the policy, that was, the $6,000 less the $2,000 which the plaintiff alleged it was 
at all times willing to contribute. During the course of negotiations the accident 
case could have been settled with the injured employee for $8,500. The defendant 
insurance company offered $6,500. The plaintiff was given no notice of either 
offer. 

It alleged that, if notice had been given to it, the difference of $2,000 between 
the two offers would have been readily paid by it and the injury case settled. It 
was held that the defendant insurance company was not liable for negligence in 
refusing or failing to settle the case, and the judgment below was affirmed. 

In this case the court said: “We may ask what would constitute negligence in 
the failure to settle a case, as distinguished from bad faith. Even when there was 
little likelihood of recovery, many reasonable persons would think it wise to settle 
rather than to take any chance with a jury. In most of the accident cases, disputed 
questions of fact arise. Is the insurance company to determine at its peril whether 
reasonable-minded men would believe the plaintiff's witnesses in preference to its 
own? Again, even on conceded facts, as frequently happens, a serious question of 
law arises as to the nature or extent of liability, if any. Is a jury to.say that the 
insurance company was guilty of negligence in choosing to try out such a question 
in the courts rather than to settle? These questions suggest the wisdom of adher- 
ing to the contract of insurance which the parties have made. If the insurance 
company is to be obligated to make a settlement under any given circumstances, 
it must be a matter to be dealt with between the insured and the insurer, or else 
regulated by the Legislature.” 

In McDonald v. Royal Indemnity Ins. Co. (Err. & App.) 109 N. J. Law, 308, 162 
A. 620, the plaintiff was covered by a policy of indemnity insurance similar to 
the policy in this case. The plaintiff was involved in an automobile accident, and an 
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action was brought against him. The action could have been settled by the indem- 
nity company betore trial for $2,000, but the company did not settle. There was a 
trial and a verdict and judgment against the plaintiff for $7,500. That judgment 
was set aside. Subsequently, the case could have been settled for $3,500, but it 
was not settled. In the second trial there was a judgment against the plaintiff for 
$20,000. The plaintiff then brought an action against the indemnity company to 
recover damages, alleging that it had failed and neglected to protect and represent 
him properly, as required by the terms of the policy. 

The court, when holding that the action could not be maintained, said: “It is to 
be noted that the obligation is to indemnify against loss within certain limits, to 
defend all suits, and to pay certain specified costs and expenses. The defendant 
appears to have done exactly what it was called upon to do under the terms of its 
policy. Nor is there any evidence that it defended the lawsuit growing out of the 
automobile accident in a negligent and careless manner. It did not agree to and 
was not obliged to settle by the payment of money the action brought against its 
assured. The allegations of negligence in the complaint were not proved at the 
trial.” 

The court said further, quoting from Schmidt & Sons Brewing Co. v. Travel- 
ers’ Ins. Co., 244 Pa. 286, 90 A. 653, 52 L. R. A. (N. S.) 126: “The rights of the 
parties are to be determined by the agreement into which they entered. By the 
provisions of the policy the insurance company was obliged to defend at its own 
cost any action against the insured, and the entire management of the defense was 
expressly intrusted to it, and the insured was forbidden to settle any claim, or to 
interfere in any negotiations for settlement, or in any legal proceeding against it. 
The insurer was under no obligation to pay in advance of trial, and the decision 
whether to settle or to try was committed to it. The plain words of the policy have 
no other meaning.” 

Other authorities which support the doctrine of the cases to which we have 
referred are: The Cleveland Wire Springs Co. v. General Accident, Fire & Life 
Assur. Corp., 6 Ohio App. 344; Georgia Casualty Co. v. Cotton Mills Products Co., 
159 Miss. 396, 132 So. 73; Mendota Electric Co. v. New York Indemnity Co., 175 
Minn. 181, 221 N. W. 61; City of Wakefield v. Globe Indemnity Co., 246 Mich. 
645, 225 N. W. 643: St. Joseph, etc., Co. v. Employers’ Indemnity Corp., 224 Mo. 
App. 221, 23 S.W.(2d) 215; Davison v. Maryland Casualty Co., 197 Mass. 167, 83 
N. E. 407; Boling v. New Amsterdam Casualty Co., 173 Okl. 160, 46 P.(2d) 916; 
Rumford Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 A. 503; Neu- 
berger v. Preferred Acc. Ins. Co., 18 Ala. App. 72, 89 So. 90; New Orleans & C. 
R. Co. v. Maryland Casualty Co., 114 La. 153, 38 So. 89,6 L. R. A. (N. S.) 562; 
Wynnewood Lumber Co. v. Travelers’ Ins. Co., 173 N. C. 269, 91 S. E. 946; Georgia 
Casualty Co. v. Mann, 242 Ky. 447, 46 S.W.(2d) 777. 

[5-7] We think that the rule that the rights of the parties are to be deter- 
mined by the agreement into which they entered is supported by the better reason- 
ing. The terms of the policy in this case are clear and unambiguous. The defend- 
ant is given the exclusive right to settle a case or to try it, as it may elect to do. 
To hold that this defendant is liable for negligence in not settling the Rule Case 
would, in effect, impose obligations upon it which were not within the contempla- 
tion of the parties when the contract of idemnity was executed. The parties are 
charged with knowledge of the contents of their contract and are bound by the 
clear and unambiguous terms of the same. 

In the absence of fraud, negligence, or bad faith, alleged and established, it is 
not the duty of the court to read into contracts conditions or limitations which 
the parties have not assumed. Streat Coal Co. v. Frankfort Gen. Ins. Co., 237 N. Y. 
60, 67, 142 N. E. 352. It is the duty of the court to construe contracts and not to 
make them for the parties. We hold that in this case the rights of the parties are 
to be determined by the terms of the contract into which they entered, and that 
the action against it for negligence in not settling the Rule Case cannot be main- 
tained. The defendant, in refusing to settle the Rule Case, did what it had the legal 
right to do under the terms of the policy. The court below committed error when 
it overruled the motion of the defendant for a directed verdict. 


In view of our disposition of the case, it is not necessary to consider the other 
exceptions briefed by the defendant. 
Judgment reversed, and judgment for the defendant to recover its costs. 
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On Motion to Remand to Amend Complaint. 


$5,30 

When the decision in this case was handed down on the first day of the May - tl 
term, 1936, counsel for the plaintiff requested that the judgment order be with- the 
held so that the plaintiff might file a motion to amend his complaint. This request to th 
was granted. . 

The plaintiff has filed a motion in this court in which he moves that the judg- to tl 
ment order be modified to “Judgment reversed and cause remanded,” or such other plain 
entry order as will direct this cause to be remanded to the county court and give whic 
the plaintiff opportunity to apply to the county court for leave to amend his com- in tl 
plaint by alleging bad faith on the part of the defendant, hereinafter called for 
the Casualty Company, in conducting negotiations for a settlement of the case of he a 
Rule v. Johnson, and especially in refusing to accept a proposition of settlement repli 
of that case which was within the limits of the liability of the Casualty Company of J 
under the terms of the policy issued by it to the plaintiff. The plaintiff, in sup- men 
port of his motion, refers this court to certain evidence that appeared during the whe 
trial of the case in county court which he says will support a claim of bad faith hun 
on the part of the Casualty Company in its conduct of the negotiations for a settle- 
ment of the case of Rule v. Johnson; that this, and other evidence available to adjo 
the plaintiff, will support his claim of bad faith on the part of the Casualty Com- Mr. 
pany, after amendment of his complaint, and will entitle him to maintain his mor 
action against it. “Therefore, the plaintiff makes this motion in order to prevent a nigh 
failure of justice.” 

Under the rule adopted by this court in this case, an insurer against liability of drec 
the assured by reason of an automobile accident is not liable in an action of tort 3eli 
for negligence in failing or refusing to settle the case for a sum within the limits for 
of its liability under the terms of the policy issued to the assured. In such a sett 
case, the insurer is liable only when its failure or refusal to settle the case is due der 
to fraud or bad faith on its part. The plaintiff does not claim that there was subs 
any fraud on the part of the Casualty Company in the negotiations for a settlement Our 
of the case of Rule v. Johnson, so the only question here is whether there is say 
evidence that fairly and reasonably tends to show that there was bad faith on its rig 
part in the negotiations for a settlement of that case. rece 

The facts of the negotiations for a settlement of the case of Rule v. Johnson, wel 
stated in more detail than they are stated in the opinion, are, in substance, as mal 
follows: The trial of the case of Rule v. Johnson began in Windsor county court We 
in the afternoon of July 9, 1931. In the trial of that case the plaintiff was rep- sess 
resented by Loren R. Pierce, Esq., and J. Rolf Searles, Esq. W. O. Johnson, the 
defendant in that case, and the plaintiff in this case, was represented by Raymond was 
Trainor, Esq., who had been employed by the Casualty Company, at the request of 13, 
Mr. Johnson, to defend the action, and by Alban J. Parker, Esq., who was then Mc 
associated with Mr. Trainor in the practice of law. Besides Mr. Trainor and Mr. sto 
Parker, the Casualty Company was represented by Paul J. McDonald, who was 
then its New England claims manager and claims attorney with an office in Boston, ize 
Mass. The authority of Mr. McDonald to settle cases was limited. He did not alo 
have the authority to settle the case of Rule v. Johnson except as he might be off 
specially authorized by the home office of the Casualty Company to settle it. The cot 
home office of the Casualty Company is at Stevens Point, Wis. 

Mr. McDonald arrived at Woodstock on the morning of July 9. On that morn- the 
ing he received a telegram from the home office instructing him to keep it closely pal 
informed of the developments of the trial, to wire immediately if the demands the 


were reduced below the policy limit, to send a full report after his arrival, and that 
the minor cases should be settled while he was in Vermont. 

Before Mr. McDonald arrived at Woodstock there had been negotiations for a is 
settlement of the claims against Mr. Johnson arising out of the accident. Mr. 
Pierce, who represented all of the claimants, had offered to settle all of the claims 


no 

against Mr. Johnson for $10,000. That offer was not accepted. During the after- th 
noon of July 9 there were further negotiations for a settlement, in which Mr. de 
McDonald participated, which resulted in an offer by Mr. Pierce to settle all of the di 
claims for $7,500. This offer was not accepted. B: 
On the morning of July 10, before the trial of the case was resumed, there were th 
further negotiations for a settlement. Mr. Pierce offered first to settle the case for or 


$6,500, then for $6,000, and a few minutes later he said they would settle for 
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as = 


$5,500. There is some conflict in the evidence as to the claims that were covered 
by that offer, but that is immaterial in this case. Mr. McDonald understood that 
the offer covered all the claims arising out of the accident, and he so reported 
to the home office. The case was tried below on that theory. 

At 11:38 o’clock in the forenoon of July 10, Mr. McDonald sent a telegram 
to the home office, in which he described the injuries which the evidence of the 
plaintiff tended to show he received in the accident, and certain ill conditions 
which medical evidence tended to show might result from his injuries. He stated 
in the telegram that the case was dangerous; that all claims could be settled 
for $5,500; that their attorney recommended settling for that amount; and that 
he agreed. He asked the home office to wire immediately. He did not receive a 
reply to that telegram nor to one sent by him to the home office in the early evening 
of July 10, asking it to answer his “wire,” and in which he stated that the settle- 
ment situation was not improving with delay, until Saturday morning, July 11, 
when he received the following telegram from the home office: “Believe thirty-five 
hundred for all Johnson cases sufficient.” 

There was a short session of court on the morning of July 11. The court 
adjourned at 10:45 o’clock that morning until 2 o’clock Monday afternoon, July 13. 
Mr. McDonald left Woodstock about noon, July 11, and did not return until Tuesday 
morning, July 14. In the evening of July 12 Mr. McDonald sent the following 
night letter to the home office: 

“Settlement impossible within authorization. Demands major forty-seven hun- 
dred leaving eight hundred for truck and all minors if put through all at once. 
Jelieve settlement can now be made on minors and truck before verdict of major 
for twelve hundred possibly one thousand. Minors have all testified and believe 
settlement advisable before verdict, otherwise verdict on major may increase 
demands. If you agree authorize twelve hundred as these minor cases can be quite 
substantial on testimony given. Trial atmosphere not good as all have testified. 
Our assured interested himself on tire marks doing nothing to help injured. Police 
say mark of right tire of claimant time of crash three feet nine inches from 
right side of road indicating car completely to right of center. Our attorney still 
recommends fifty-five hundred. I believe if minor and truck cases settled, we could 
well gamble on major case on present demands. Assured financially responsible 
makes settlement difficult. Wire Boston office Monday night or night letter to 
Woodstock Inn so as to arrive Tuesday morning as court only holding brief 
session Monday afternoon. ‘Trial will last till Thursday.” 

When Mr. McDonald left Woodstock on July 11, the offer to settle for $5,500 
was open, and it remained open until about 11 o’clock Monday forenoon, July 
13, when Mr. Pierce notified Mr. Trainor that the offer was withdrawn. Mr. 
McDonald did not learn that the offer had been withdrawn until he arrived at Wood- 
stock on Tuesday morning, July 14. 

After the offer to settle for $5,500 was withdrawn, Mr. McDonald was author- 
ized by the Casualty Company to make two further offers to settle the Rule Case 
alone. One offer made on July 13 was to settle that case for $3,500. The other 
offer made on July 15 was to settle it for $4,000. Both offers were submitted to 
counsel for Mr. Rule by Mr. McDonald, and both offers were declined. 

As we have hereinbefore said, the only question before this court is whether 
there is evidence that fairly and reasonably tends to show that the Casualty Com- 
pany acted in bad faith in the negotiations that failed to result in a settlement of 
the case of Rule v. Johnson for $5,500, an amount within the policy limit. 

_ What showing is necessary to make out a case of bad faith on the part of an 
insurer in refusing or failing to settle a case for an amount within the policy limit 
is a question that has troubled the courts. 

[8] Bad faith is an intentional tort of an active and affirmative nature. It is 
not a technical term used only in actions of deceit. It is an ordinary expression, 
the meaning of which is not doubtful. It means with actual intent to mislead or 
deceive another. It refers to a real and actual state of mind capable of both 
direct and circumstantial proof. Penn Mutual Life Ins. Co. v. Mechanics’ Sav. 
Bank ete., Co. (C. C. A.) 73 F. 653, 38 L. R. A. 70. It will not be imputed unless 
there is something in the particular transaction which is equivalent to fraud, actual 
or constructive. Morton v. New Orleans & So. Ry. Co., etc., Ass’n, 79 Ala. 590, 

The Casualty Company, being a corporation, could act only through its agents, 
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whose state of mind was that of the Casualty Company. It appears that Mr. 
McDonald, Mr. Trainor, and Mr. Alban Parker were the agents of the Casualty 
Company in the trial of the Rule Case and in the negotiations for a settlement of 


that case. So far as they were authorized, their acts were the acts of the Casualty 
Company. 


It does not appear why the home office of the Casualty Company refused to 
settle for $5,500; but it does appear that, after the offer to settle for $5,500 was 
withdrawn, the Casualty Company continued the negotiations for a settlement by 
authorizing and directing Mr. McDonald to make two further offers for a settle- 
ment of the Rule Case alone. Both of those offers were declined. 


The presumption is that the Casualty Company acted in good faith in the nego- 
tiations for a settlement of the Rule Case. Hatch v. Bayley, 12 Cush. (Mass.) 27; 
10 R. C. L. 875; 22 C. J. 146. The burden was upon the plaintiff to prove that 
the failure of the Casualty Company to settle was actuated by bad faith, and, 
unless the proof submitted by the plaintiff bearing thereon was of sufficient weight 
to overcome the presumption, no obligation rested upon it to make denial thereof. 
Wakefield v. Globe Indemnity Co., 246 Mich. 645, 658, 225 N. W. 643. 

The plaintiff has referred us to certain parts of his testimony given in the trial 
below which he claims tend to prove bad faith on the part of the Casualty Com- 
pany in the negotiations for a settlement. He testified that on the morning of July 
10, when the offer to settle for $5,500 was made, Mr. McDonald asked him whether 
he would put in $500 if the Company paid $5,000; that he replied that it was then 
below the limit of the policy, and why should he pay anything; that Mr. McDonald 
then said: “If I can’t make more than that out of it, I will let it go. It will go 
for $12,000 with the jury.” 


This statement of Mr. McDonald would tend to prove bad faith on the part of 
the Casualty Company in the negotiations for a settlement, but of course it must be 
considered in connection with the other evidence bearing upon the subject. It 
appears from the record that in the forenoon of July 10, soon after Mr. Pierce 
offered to settle for $5,500, Mr. McDonald sent a telegram to the home office in 
which he informed it of the offer to settle for $5,500, and stated that their 
attorney recommended settling for $5,500, and that he agreed. It also appears that 
Mr. McDonald stated in the night letter he sent to the home office in the evening 
of July 12: “Our attorney still recommends fifty-five hundred.” 


Mr. McDonald testified that he was friendly disposed toward Mr. Johnson 
through the trial of the Rule Case and the negotiations for a settlement; that his 
office co-operated with Mr. Johnson in the preparation of the case, and prepared 
the case in all the particulars that Mr. Johnson suggested. He also testified that 
on the day he arrived at Woodstock he had a talk with. Mr. Johnson in which 
he advised him to engage personal counsel to protect himself because of the pos- 
sibility of a judgment over and above the policy limits; that Mr. Johnson replied 
that he did not want to engage a personal counsel, and suggested that the Casualty 
Company employ Mr. Keyser who had done preliminary work on the case. Mr. 
McDonald replied that they felt that they had competent counsel in Mr, Trainor, 
who had been employed at the suggestion of Mr. Johnson, and he did not feel that 
they should go beyond that, and he refused to employ Mr. Keyser. 

[9] The refusal of the home office of the defendant company to accept the 
proposition of settlement is not, standing alone, sufficient to sustain a charge of bad 
faith. But, where this refusal is persistently maintained against the advice of 
the counsel in charge of the defense, and the repeated recommendation of the 
adjuster present at the trial, who had assisted in the preparation of the case, fully 
understood it, and gave complete information concerning the situation, the hostile 
atmosphere of the trial, and the probability of a verdict in excess of the policy 
limits, the circumstances are, we think, sufficient to warrant an inference that the 
requisite good faith was not exercised. 

[10] In passing upon this motion, it is not our province to decide whether there 
was in fact bad faith on the part of the Casualty Company. This would be a 
question for the jury upon pleadings appropriately amended. We think that it will 
subserve the ends of justice to remand the cause so that application for leave to 
amend may be made, and, if granted, a new trial may be had upon the issue. 
Gaines v. Baldwin, 92 Vt. 451, 454, 104 A. 825. 
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Judgment reversed, and cause remanded, with leave to apply for an amendment 
if plaintiff be so advised. 


BROCHU et al. v. TAYLOR, and five other cases. 
Supreme Court of Wisconsin. Nov. 10, 1936. 
269 Northwestern Keporter 711. 
1. OMNIBUS COVERAGE, 

Under automobile liability policy containing omnibus clause covering any one 
using automobile with permission of insured or adult member of his household, 
express permission need not be proved to render insurer liable, it being sufficient it 
facts reasonably tend to show that automobile was being used with implied per- 
mission of the insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. CONSENT. 

‘fo support inference that one has implied permission to use automobile belong- 
ing to another for his own pleasure and purposes so as to be protected by automobile 
liability policy containing cmnibus clause, there must be evidence tending to show a 
course of conduct or practice known to owner and acquiesced in by him, or by 
some one having authority to give permission, 

(For other cases, see Insurance, Dec. Dig, § 435.) 

4, CONSENT. 

Evidence disclosing that insured’s chauffeur was often seen in village in evening 
driving one of insured’s automobiles and that several times late at night he was 
seen in tavern and on such occasions was driving one of insured’s automobiles held 
insuficient to establish that chauffeur was using insured’s automobile at time of 
collision between 1 and 2 o’clock in morning with implied permission of insured 
so as to render insurer liable under omnibus clause of automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeals from judgments of the Superior Court of Douglas County; Archi- 
bald McKay, Judge. 

Action by Lawrence A. Brochu, an infant, by guardian, and others, by Alice J. 
Prigge, by Alyce McIntyre, an infant, by guardian, and others, and by Alfred Wey- 
andt against Erma Taylor and the Preterred Accident Insurance Company of 
New York, and actions by Lucile Lyons and by Raymond Follis against Erma Tay- 
lor, Arthur H. Rand, and the Preferred Accident Insurance Company of New York. 
From adverse judgments, the Preferred Accident Insurance Company of New York 
appeals.—|By Editorial Staff.] 

Judgments reversed as to the appellant, with directions. 

In these actions, commenced on or about August 24, 1935, the respective plain- 
tiffs seek to recover damages sustained by them as a result of a collision of the 
automobile in which they were riding with one owned by the defendant Arthur H. 
Rand, but driven by the defendant Erma Taylor. Rand was joined as a defendant 
in only the actions brought by the plaintiffs Follis and Lyons. In those actions the 
other defendants were Emma Taylor, Lester LaTourneau, and the Preferred 
Accident Insurance Company of New York, hereafter called the Insurance Com- 
pany. In the actions in which Prigge, Weyandt, McIntyre, and Brochu were plain- 
tiffs, the only defendants were Erma Taylor and the Insurance Company. The six 
actions were consolidated for purposes of trial. Trial was had to the court and a 
jury. Upon the closing of the testimony, the defendant Rand moved the court 
to direct a verdict in his favor on the ground that it conclusively appeared from 
the evidence that at the time of the accident neither Erma Taylor nor Lester 
LaTourneau was acting within the scope of his employment or in the furtherance 
of his employer’s business, and that therefore Rand was not liable under the doctrine 
of respondeat superior. That motion was granted. The Insurance Company like- 
wise moved to direct the verdicts in its favor on the ground that it conclusively 
appeared from the evidence that neither of the defendants, Erma Taylor nor Lester 
LaTourneau, was using the Rand automobile with the permission of Rand or with 
the permission of any adult member of his household. The jury found, so far as is 
here material, (1) that at the time of the collision the defendant Erma Taylor was 
not driving the Rand automobile with the permission of Rand or with the per- 
mission of an adult member of his family; (2) that at the time of the collision the 
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defendant Lester La Tourneau was using the Rand automobile with the permission 
of Rand or the permission of an adult member of his family. The court answered 
the following question “Yes”: ; 

“Question number 12. At the time of the collision and accident herein, was the 
defendant, Erma Taylor, driving said automobile as the agent of the defendant 
Lester LaTourneau ?” 

Upon the coming in of the verdict, the Insurance Company made the usual 
motions, among which were motions to change the answer of the jury which found 
that LaTourneau was using the automobile at the time of the collision with the 
permission of Rand or the permission of an adult member of his family, from “Yes” 
to “No,” to change the answer to question No. 12 from “Yes” to “No,” and in the 
alternative for a new trial. All of the motions of the Insurance Company were 
denied. From the six judgments, entered May 7, 1936, in favor of the respective 
plaintiffs, for the amounts of damages found by the jury against LaTourneau and 
‘Taylor and the Insurance Company in two of the actions and against Taylor and the 
Insurance Company in four of the actions, the Insurance Company appealed. The 
relevant facts will be stated in the opinion. 

Hanitch, Johnson, Fritschler & Barstow, of Superior, and Ernest E. Watson, 
of Minneapolis, Minn., for appellant Insurance Co. 

Hughes & Anderson, of Superior, for respondent Follis. 

Curran & Leveroos, of Superior, for other respondents. 

NELSON, Justice. 

The Insurance Company contends that the court erred in denying its motions, 
(1) to direct the verdicts in its favor, and (2) to change the answer of the jury to 
question 11 from “Yes” to “No,” and for judgment in its favor upon the verdict 
as so changed. 

The sole question requiring determination is whether the evidence adduced upon 
the trial supports the finding of the jury that at the time of the collision Lester 
LaTourneau was using the Rand automobile with the permission of Mr. Rand or 
with the permission of an adult member of his family. The question to be deter- 
mined requires a recitation of the material facts. 

Some time between 1 and 2 o’clock in the morning of Sunday, August 4, 1935, 
a comparatively new, seven-passenger Buick sedan belonging to Mr. Rand collided 
with the rear of a car occupied by the several plaintiffs, at a point about 3% miles 
east of the village of Brule. Both cars were proceeding in an easterly direction. 
At the time of the accident the Rand automobile was being driven by the defendant 
Erma Taylor, who was employed as a maid in the Rand summer home. Lester 
LaTourneau, who was employed by Mr. Rand as a chauffeur and general handyman, 
and one Woerle, a tavern keeper, were riding in the rear seat. Mr. Rand was a 
resident of Minneapolis, Minn. He owned a summer home in this state situated 
5 or 6 miles south of the village of Brule. His cabin was situated on the bank of 
the Brule river and about a hundred feet therefrom. Back of the cabin there was 
a driveway. His garage was located about 250 feet back of the cabin. Back of 
the garage and about 60 feet therefrom there were cabins occupied by certain 
servants employed by Mr. Rand. LaTourneau and Erma Taylor occupied quarters 
in those cabins. At the time of the accident, Mr. Rand owned and maintained at 
his summer home three automobiles, a seven-passenger, maroon colored Buick 


sedan, a Buick town car, and a Ford station wagon. It was LaTourneau’s duty 
as chauffeur to care for these cars, to see that they were kept in a state of repair, 
properly lubricated, and supplied with gasoline. The town car was known as Mrs. 
Rand’s car. The station wagon was used for general household purposes, and the 
sedan was Mr. Rand’s personal car. The Buick sedan was insured against public 
liability and property damaged by the Insurance Company under a policy issued to 
Mr. Rand in the state of Minnesota. So much of that certain provision of the 
policy as is relevant to this controversy is as follows: 

“To Pay all sums which the Assured shall become liable to pay as damages 
(either direct or in consequence of expenses and/or loss of services) imposed upon 
him by law for bodily injury, including death at any time resulting therefrom 
(herein called ‘Bodily Injury’), sustained by any person or persons if caused 


accidentally by the ownership, maintenance or use of any automobile disclosed in 
the Declarations for the purposes therein stated. * * * 


“(1) The unqualified word ‘Assured’ includes not only the Named Assured but 
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any other person using and having a legal right to use any such automobile, includ- 
ing also any other person or organization legally responsible for the use thereof, 
provided the disclosed and actual use of such automobile is ‘Pleasure and Business’, 
or ‘Commercial,’ each as defined herein, and further provided that such use is with 
the permission of the Named Assured, who, if an individual, may give such per- 
mission through an adult member of his household other than a chauffeur or 
domestic servant.” 

[1] On Saturday evening, August 3, 1935, the Rands entertained a number of 
guests at dinner. The last of such guests left at about twenty minutes past eleven. 
At that time LaTourneau was still on duty. He banked the fire and assisted in 
closing up the cabin for the night. Upon completing his duties LaTourneau said 
good night and proceeded to his cabin where he remained about ten minutes. As 
he passed the cabin occupied by Erma Taylor, she asked him where he was going 
and he told her that he was going to make a telephone call. He asked her if she 
wanted to take a ride with him. Shortly thereafter they got into the Buick sedan, 
which had been left facing in a direction away from the Rand cabin. LaTourneau, 
accompanied by Miss Taylor, drove the car to the village of Brule and stopped it in 
front of Ed Woerle’s tavern, apparently for the purpose of inviting Ed Woerle to 
accompany them on a trip to Iron River some 12 miles east of Brule. Ed Woerle 
at that time was having some difficulty in getting rid of an intoxicated person and 
told LaTourneau to drive around and come back. Thereupon LaTourneau got into 
the car and drove westerly as far as Weyandt’s tavern, located about a mile from 
Woerle’s place, where he stopped the car. After a comparatively short stay there, 
he drove the automobile back to Woerle’s tavern. LaTourneau got out of the 
car and went into the tavern. While he was in the tavern Erma Taylor, who had 
remained in the sedan, moved over into the driver’s seat. Shortly thereafter 
LaTourneau and Woerle came out of the tavern and got into the rear seat. Miss 
Taylor started the car and drove easterly toward Iron River. After proceeding a 
distance of about 3% miles the sedan collided with the rear end of an automobile 
which was moving in the same direction and which was occupied by the several 
plaintiffs. The jury found that at the time of the collision Erma Taylor was not 
driving the automobile in question with the permission of Mr. Rand or with the 
permission of an adult member of his family. The only adult member of Mr. 
Rand’s family was his wife. That finding of the jury is not questioned. The jury, 
however, found that LaTourneau was using the Rand automobile at the time of the 
collision with the permission of Mr. Rand or the permission of an adult member 
of his family. There is no evidence in the record tending to prove that express 
permission was ever given to LaTourneau by either Mr. or Mrs. Rand to drive 
the sedan for his own purposes or pleasure. Mr. Rand testified that LaTourneau 
had been told that the sedan was to be used for certain purposes only and that 
LaTourneau was not to use the sedan for his own personal purposes. LaTourneau 
also testified that he had never been given permission to use the sedan for his own 
purposes or pleasure: that he had been told not to use it for such purposes; that 
the sedan was used on the nicht in question without the knowledge of either Mr. or 
Mrs. Rand and without his having intimated to either of them that he was going 
to make a trip in any of their automobiles. Although there is no evidence tending 
to prove express permission to use the sedan. the plaintiffs contend that the evidence 
is sufficient to nermit of the inference that LaTourneau had implied permission to 
use the sedan for his own purposes. Under the holdings of this court and other 
courts, express permission need not be proved in order to render an insurance com- 
panv liable under a policv containing an extended insurance or omnibus clause 
similar to the one here. If the facts adduced in an action, involving an omnibus 
clause, reasonablv tend to show that the automobile covered by the policy at the 
time of the accident was being used with the implied permission of the assured, 
that is sufficient to bring it within the coverage of such a clause. Christiansen v. 
Etna Casualty & Surety Co., 204 Wis. 323, 236 N. W. 109; Bushman v. Tomek 
(Wis.) 269 N. W. 289. See numerous cases digested in the note found in 72 A. L. 

. commencing on p. 1394, 

[2] So the question here is whether there is any evidence in the record reason- 
ably permitting the inference that LaTourneau was using the sedan at the time of 
the collision with the implied permission of Mr. Rand. The evidence which the 
Plaintiffs assert supports a finding of implied permission is substantially as follows: 
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Prior to August 4, 1935, LaTourneau was often seen at Brule village in the evening, 
driving or using some one of the Rand cars. Several times late at night he was 
seen in taverns and on such occasions he was driving one of the Rand automobiles. 
Such evidence, standing alone, certainly does not prove that LaTourneau was 
using a car for his own purposes with the permission of Mr, Rand. LaTourneau 
was in the employ of Mr. Rand as a chauffeur and handyman and consequently 
had charge of the Rand automobiles in which he often made trips. to Brule. No 
supply of oil or gasoline was maintained at the summer home and such supplies 
were generally obtained at Brule. It also appears that groceries and supplies were 
occasionally purchased by the Rand family at Brule and that mail, express, and 
freight for the family were obtained there. Under these circumstances, testimony 
that LaTourneau was often seen at Brule with one of the Rand automobiles, does 
not tend to show a custom or usage, or a course of conduct, from which general 
consent or permission to use the Rand automobile for his own pleasure and pur- 
poses may be implied. Christiansen v. Aetna Casualty & Surety Co., supra. While 
the witnesses produced did testify that they saw LaTourneau in taverns at Brule, 
they did not pretend to testify that the trips to Brule were not occasioned by the 
performance of his duties as chauffeur or handyman. The mere fact that LaTour- 
neau was seen at various times in a tavern at Brule, having come there in one of 
the Rand cars, does not tend to prove consent or permission, nor does the fact 


that he was at Brule with one of the Rand cars late at night tend to show that 


such trip was made with the implied permission of Mr. Rand or of Mrs. Rand. 
What he did on the night of the accident was clearly without the express permission 
or knowledge of either Mr. or Mrs. Rand. The fact that on the night in question 
LaTourneau was at the Woerle and Weyandt taverns with the Buick sedan obvi- 
ously does not support an inference that he was using the sedan with the implied 
permission of Mr. Rand. The fact that he was often seen at Brule in the evening 
is of no probative value since his being there was entirely consistent with the 
performance of his duties as chauffeur and handyman, Such evidence, standing 
alone and in the absence of proof of other circumstances tending to show knowl- 
edge on the part of Mr. Rand that LaTourneau was using the automobiles for his 
own pleasure or purposes, is insufficient to support a finding of implied permission. 
That was the very gist of the holding in Christiansen v. A2tna Casualty & Surety 
Co., supra. In order to support an inference that one has the implied permission 
to use an automobile belonging to another, for his own pleasure and purposes, 


there must be evidence tending to show a course of conduct or practice known 


to the owner and acquiesced in by him, or by some one having authority to give 
permission, Tomasetti v. Maryland Casualty Co., 117 Conn. 505, 169 A. 54. 

The applicable rule was well stated in Kazdan_v. Stein, 26 Ohio App. 455, 
160 N. E. 506, 507, affirmed in 118 Ohio St. 217, 160 N. E. 704: 

“Whether a consent is express or implied depends upon the conduct of the 
party whose consent must be had. Whatever may be the act, circumstance, or fact, 
in order to recover under the terms of the agreement, there must be a connection 
made with the conduct of the party whose consent, either express or implied, is 
necessary. Thus there may be acts, circumstances, and facts, such as the continued 
use of the car, but unless they attach themselves in some way to the acts of the 
party whose consent must be had there can be no implication of consent arising, 


because consent signifies some fact or circumstance proceeding from the party 
who must consent’ in order to make the act valid. In other words, there must be 


a nexus between the acts and the voluntary action on the part of him who must 


consent. The implication, in order to have legal significance, must have the 
element of mutuality, because in implied consent it is just as necessary to show 
mutuality as it is in express consent, and as to the latter there is no question 
that a mutuality of agreement must exist.” ' 

There must be a knowledge of such use without objection or reprimand. 
Maryland Casualty Co. v. Emma Ronan (C. C. A.) 37 F.(2d) 449, 72 A. L. R. 
1360. 


As before stated, there were three automobiles at the Rand summer home. 
The sedan was a large powerful seven-passenger automobile. It was purchased in 
the spring of 1935. It is highlv improbable that Mr. Rand would expressly give 
permission to LaTourneau to take this new automobile out in the middle of the 
night for his own pleasure or purposes. Nor can it be said that either Mr. or 
Mrs. Rand ought to have discovered that their automobiles were being so used by 
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LaTourneau. LaTourneau was a trusted employee and it cannot be said that it 
was the duty of either Mr. or Mrs. Rand to spy upon LaTourneau who was not 
under suspicion, for the purpose of ascertaining whether he was taking the auto- 
mobiles out late at night for his own pleasure or purposes. 

[3] The plaintiffs earnestly stress the testimony of the sheriff of Bayfield 
county who called upon Mr. Rand during the morning following the accident. He 
testified that he asked Mr. Rand if LaTourneau had permission to use the car 
and that Mr. Rand thereupon replied: 

“LaTourneau has access to the car at all times. He is my chauffeur.” 

Assuming that that statement was made by Mr. Rand, it was a correct and 
truthful, statement of LaTourneau’s relationship to the Rand cars and was not an 
admission that LaTourneau had express permission to use the automobile at the 
time in question. 

[4] We have carefully read all of the testimony contained in the record bearing 
upon the question of implied permission and conclude that there is no evidence 
which tends to prove a course of conduct on the part of LaTourneau respecting 
the use of the Rand automobile for his own pleasure or purposes which was 
known to either Mr. or Mrs. Rand and which reasonably permits of an inference 
that LaTourneau was using the Buick sedan on the night in question with the 
implied permission of Mr. Rand. 


Judgments reversed as to the Preferred Accident Insurance Company of New 
York with directions to dismiss the complaint in the several actions against it. 
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CASUALTY 


HOFFMAN et al. v. FIREMAN’S FUND INDEMNITY CO. et al. 
City Court of New York, New York County. Dec. 20, 1935. 
290 New York Supplement 876. 
1. SETTLEMENT. 

Under burglary policy giving insurer option of adjusting loss with insured, or 
with bailors as owners of property in custody of insured, settlement of entire loss 
entered into in good faith between insurer and insured, honestly intended to include 
property of bailors, held to preclude bailors from thereafter maintaining action 
against insurer for loss sustained while property was in possession of insured. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Action by Isabella B. Hoffman and others against the Firemen’s Fund Indem- 
nity Company and another. On motion by plaintiffs and named defendant for 
summary judgments. 

Summary judgment denied as to all movants. 

Affirmed in App. Div. ——, 290 N. Y. S. 878. 

Greenhill & Greenhill, of New York City, for plaintiffs. 

Robert E. Curran, of New York City, for defendants. 

RYAN, Justice. 

This is an action upon a policy of burglary insurance brought by various 
bailors of the assured for loss of their property concededly taken by burglars while 
in the possession of the assured. 

Plaintiffs and defendant company both move for summary judgment. 

In Exton & Co. v. Home Fire & Marine Ins. Co., 249 N. Y. 258, at page 262, 
164 N. E. 43, 45, 61 A. L. R. 718, the court said: “What would be the procedure 
if an insured included in his proof of loss the damage suffered to his bailor’s prop- 
erty and was willing to undertake its collection, we are not called upon to decide 
upon the facts here presented.” 

In the case at bar the assured did in fact file a claim for the loss of the prop- 
erty of his bailors, these plaintiffs, and thereafter effected a settlement with the 
defendant insurance company, executing and delivering to the latter a general 
release. 

Clause B of the policy in suit reads as follows: “The property covered hereby 
may be owned by the Assured or held by him as bailee or in trust or on commission 
or for safe-keeping or as collateral for indebtedness to the Assured or held by the 
Assured in any capacity that would render him liable to the owner thereof for such 
loss or damage as is covered hereby. In the event of a claim hereunder for loss 
of or damage to property held in any such capacity by the Assured the Company 
may adjust such loss either with the Assured or with the owner or owners, and 
payment of such loss or damage to such owner or owners shall constitute a full 
satisfaction of any claim made hereunder by the Assured for such loss or damage. 
If legal proceedings are taken against the Assured to recover for such loss or dam- 
age the Asssured shall immediately notify the Company in writing and the Com- 
pany mav conduct and control the defense in the name and on behalf of the 
Assured.” J 

This clause of the policy, fairly construed, gives the company the option of 
adjusting the loss in question either with the assured or with the bailors as owners 
of the property. The company in the instant case adjusted the loss with the assured 
as it had a right to do, and received a general release from the latter which on its 
face would seem to cover the entire loss for which claim was filed by the assured, 
including the loss of the property of these bailors, to whom the assured in turn 
owed a certain dutv under the terms of receipts which he had given them, these 
receipts requiring the assured to “insure against loss or damage by fire or theft,” 
the articles delivered to him for safe-keeping bv these plaintiffs. 

[1] The court is of the opinion that a settlement of the entire loss entered 
into in good faith between the defendant company and the insured and honestly 
intended to include the property of these bailors would, under the provisions of the 
policy in suit, prevent the bailors from thereafter maintaining an action against the 
assurer, and would leave them a right of action only against the company to whom 
they had intrusted their property. s 

[2] While it is not suggested in the motion papers that bad faith entered into 
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the settlement here made, nevertheless this is a matter about which plaintiffs should 
have a right to examine and cross-examine witnesses on the trial. In view of the 
possibility that some facts regarding the settlement not now appearing may be 
developed at the trial, the defendant’s motion for summary judgment should be 
denied. 

Plaintiff’s motion for summary judgment is also denied. 





756 The Insurance Law Journal, Vol. 88 [Mar., 1937 


MISCELLANEOUS 


LETERMAN v. PINK. 
EBENSTEIN v. SAME. 
STEBBINS, LETTERMAN & GATES, Inc. v. SAME. 

Supreme Court, Appellate Division, First Department. Nov. 27, 1936. 

: 291 New York Supplement 249. 
1. DUTY OF BROKER. 

Premiums paid to insurance broker for transmission to insurer are trust 
funds which broker may not intermingle with his general funds, but must 
promptly transmit to insurer. 

(For other cases, see Insurance, Dec. Dig. § 80.) 

2. LICENSE. 

Evidence held to authorize revocation of licenses of corporation as insurance 
broker and adjuster where written agreement with insurers and other evidence 
showed that premiums paid for transmission to insurers were used for cor- 
poration’s general expenses (Insurance Law, §§ 138-a, 143). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

4. REVOCATION OF LICENSE. 

Evidence that insurance brokers received large salaries and overdrafts from 
only bank account of corporation of which they were officers and directors, and 
that they knew corporation was insolvent and was in default to insurers for 
premiums paid to corporation as broker held to authorize revocation of licenses 
under statute authorizing such revocation for personal fault of directors or 
officers in misconduct of corporation (Insurance Law, §§ 91, 9l-a, 138-a, 143). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

5. REVOCATION OF LICENSE. 

Statute authorizing revocation of insurance broker’s license where broker 
was “personally at fault” in misconduct of corporation of which he was officer 
or director did not require use of precise quoted words in formal findings 
(Insurance Law, § 143, subd. 11). 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Certiorari proceedings by Elmer G. Leterman, by Herbert R. Ebenstein and 
by Stebbins, Leterman & Gates, Inc., to review the determination of Louis H. 
Pink, as state superintendent of insurance, in revoking the licenses of petition- 
ers Leterman and Ebenstein, as agents of certain insurance companies, and the 
license of the petitioning corporation as public adjuster of fire losses and brokers. 

Orders of certiorari dismissed. 

Argued before Martin, P. J.. and McAvoy, Untermyer, Dore, and Cohn, JJ. 

Tanner, Sillcocks & Friend, of New York City (Frederick C. Tanner, of 
New York City, of counsel; Leonard M. Gardner, of New York City, on the 
brief), for petitioner Elmer G. Leterman. 

Samuel R. Gerstein, of New York City, for petitioners, Herbert R. Ebenstein 
and Stebbins, Leterman & Gates, Inc. 

John J. Bennett, Jr, Atty. Gen. (Paul R. Taylor, Sp. Asst. Atty. Gen., of 
counsel; Henry Epstein, Sol. Gen., of Albany, on the brief), for respondent. 

Coun, Justice. 
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Key fa the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


a 


I. Control and Regulation in General. 85. Breach of contract by principal. 


93. Unauthorized and wrongful acts of 
. Right to insure in general. . agent. . 
. What constitutes insurance. 94. Ratification. 
. Power to os ra regulate. 95. Notice to agent. 
ao oe a AGENCY FOR APPLICANT OR 
. Authority or license to do business. INSURED. 
. License fees and taxes. 96. Creation of agency. 
. Reports and statements. 100. Evidence as to agency. 
Supervision by public officers or 101. Scope and extent of agency. 
courts. 102. Duration and _ termination of 
. Regulation of agents and brokers. agency. 
103. Authority and duties of agent as 
II. Insurance Companies. sid — principal. ; 
. Agreements to procure insurance 
(A) STOCK. : and liability thereunder. 
32. Incorporation, organization, and 105. Compensation of agent. 
existence. 106. Breach of contract by principal. 
33. Capital and stock. 111. Unauthorized and wrongful acts 
34. Stockholders. of agent. 
35. Officers. 112. Ratification. 
36. Franchises and powers 113. Notice to agent. 
38. Profits, dividends and surplus. 
41. Insolvency. IV. Insurable Interest. 


MUTUAL. 114. Necessity in general. 

115. What constitutes interest in prop- 
erty. 

. What constitutes interest in hbu- 
man life or health. 

. Insurance without interest. 

. Assignment of policy to person 
without interest. 

. Extinguishment of policy. 


~ 


1 
2. 
3 
4 
5 
7 
9 
0. 
2 


~ 


52. Incorporation, organization, and 
existence, 
. Constitutions and by-laws. 116 
5. Members. 118 
. Officers. 122 
. Franchise and powers 
59. Profits, dividends and surplus 123 
61. Insolvency. 


III. Insurance Agents and Brokers V. The Contract in General. 
. 8 P (A) NATURE, REQUISITES, AND 


(A) AGENCY FOR INSURER. VALIDITY. 


73. The relation in general. h 124. Nature of contract. 
74. Appointment or employment of 125. What law governs. 
no o aeent. 3 126. Subjects of insurance. 
78. Scope and extent of agency. 129. Powers of agents in respect cf 
79. Duration and termination ot contracts in general. 
agency. $ 130. Application or offer and accept- 
Authority and duties of agent as ance. 
to insurer. 131. Validity of oral contracts. 
2. Accounting by agent. 5 132. Binding slips or memorarda. 
83. Liabilities of agents and_ their 134. Papers accompanying policy. 
sureties. 135. Incorporation of constitution, by- 
Compensation of agent laws, or rules of insurer. 








The Insurance Law Journal, 


Vol. 88 





(B) 


VI. 


Vil. 


VIII. 


136. Delivery and acceptance of policy. 

137. Payment of premium or dues. 

138. Validity in general. 

139. Legality of object. 

140. Partial invalidity. 

141. Estoppel or waiver as to defects 
or objections. 

143. Reformation. 

144. Modification. 

145. Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. Application of general rules of 
construction. 

147. What law governs. : 

151. Construing together policy and 
accompanying papers. 

152. Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

156. Parties to contract and relations 
between them. 

158. Subjects of marine insurance. 

161. Property covered by insurance 
against fire or other cause of 
loss. , 

169. Persons covered by life or acci- 
dent insurance. 

175. Commencement of risk. 


176. Term and duration of risk. 
179%. Loans on policies. 


Premiums, Dues and Assessments. 


180. Nature and grounds of obligation. 

Right of insurer to premiums. 

. Persons liable for premiums. 

. Amount of premiums. 

. Rebates from premiums. 

. Reduction of premiums by pro 
fits or dividends. 

. Payment of premiums. 

. Notes for premiums. 

. Actions for premiums. 


189. Premium or deposit notes. 
190. Assessments. 
198. Refunding or recovery of pre- 


miums or assessments paid. 


Assignment or Other Transfer of 


Policy. 
200. What law 


governs. 


20%. Statutory restrictions on transfer 

202. Right of insured. 

204. Right of beneficiary. 

205. Consent of beneficiary. 

208. Validity of oral assignment. 

209. Form and requisites of assign 
ment in writing. 

210. Consideration for assignment. 

211. Delivery and acceptance of is- 
signment. 

212. Validity of assignment in general. 

214. Transfer. 

216. Fraud in procuring transfer. 

217. Notice to insurer. 

218. Rights and liabilities of assignee. 


224. Partial assignment. 
225. Reassignment. 


Cancellation, Surrender, Aban- 

donment, or Rescission of 

Policy. 

226. Revocability of contract 
eral. 

. Statutory provisions. 

. Right of insurer to cancel. 

. Notice to cancel, 

. Repayment of unearned premium 
on cancellation. 

. Delivery of policy for cancellation. 


in gen- 


. Acts constituting cancellation. 

. Validity of cancellation. 

. Ratification of invalid cancellation. 
. Evidence of cancellation, 

. Operation and effect of cancella- 


tion. 

. Remedies for wrongful cancella- 

tion. 

. Right of insured to surrender in 

general. 

. Right to surrender 

dent policies. 

. Acts constituting 

acceptance. 

. Repayment and recovery of pre- 
miums or paid-up value on sur- 
render. 

Abandonment. 

Rescission. 


life or acci- 


surrender and 


245. 
246. 


IX. Avoidance of Policy for Misrep- 


(A) 


(B) 


(C) 


resentation, Fraud, or Breach 
of Warranty or Condition. 


GROUNDS IN GENERAL. 


250. Statutory provisions. 

251. What law governs. 

252. Representations. 

257. Concealment. 

262. Fraud or false swearing 
taining insurance. 

263. Warranties. 

269. Conditions precedent. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


272. Subjects of marine insurance in 
general. 

274. Description of building in 
eral. 

. Description 
goods. 

. Title or interest of insured. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others 

. Other insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


289. Description in general. 

290. Age. 

. Health and physical condition. 

. Medical attendance. 

. Family history. 

. Marriage. 

. Residence. 

. Occupation. 

. Habits. ; 

. Interest of assured or beneficiary. 

300. Previous application for  insur- 
ance. 

301. Other existing insurance. 


in ob- 


gen- 


and condition of 


X. Forfeiture of Policy for Breach of 


(A) 


(B) 


Promissory pasventn. . 

nant, or Condition Subsequent. 

GROUNDS IN GENERAL. 

302. Statutory provisions. 

306. Conditions subsequent. 

310. Notice and proceedings to give 
effect to forfeiture. J 

311, Parties affected by forfeiture of 


policy, 
MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


311%. Statutory provisions. 
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. Subjects of marine insurance in 
eneral. 

. Buildings in general. 

. Goods insured in general. 

. Change of title or interest. 

. Change of possession. 

. Ineumbrances. 

. Solvency of debtors. 
32. Fidelity of employes and others. 

. Special causes increasing risk. 

. Precautions against loss. 

. Keeping books, papers, and safe. 
336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337. Change of residence. 

338. Travel. 

339. Change of occupation. — 
340. Military or naval service, 
341. Change in habits. 

342. Additional insurance. 


ASSIGNMENT OF POLIOY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


349. Default as ground of forfeiture 
in general. 

Statutory provisions. 

What law governs. 

Notice of time for payment. 

Extension of time for payment. 


Rights of insured after default. 


350. 
351. 
352. 
356. 
363. 


XI. Estoppel, Waiver, or Agreements 


Affecting Right to Avoid or 


Forfeit Policy. 
371. Application of doctrines of estop- 
el and waiver. , 
What conditions may be waived. 
Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 
Powers of officers or 

respecting waiver. 

. Knowledge or notice of facts in 
general. ; 

. Knowledge of or notice to officers 
or agents. 

. Insertion of false 
application by agent or 
his direction, 

. Fraudulent or collusive acts of 
agent. 

. Form and 
waiver. 

. Implied waiver in general. 

. Issuance and delivery of 
without objection. 

. Failure to assert forfeiture or to 
cancel or rescind policy. 

. Admission of liability on policy. 
. Demand, acceptance, or retention 
of premiums or assessments. 

. Consent to assignment of policy. 

. Promise to pay loss. ; 

. Failure to state ground of objec- 
tion relied on. ne 

. Requiring, accepting, or retaining 
proofs of loss. 

. Participating in adjustment of 
loss. : 

. Election to restore or repair. 

. Payment of loss. 

. Provisions of policy against for- 
feiture. 

. Status of nonforfeitable or paid-up 
policy. 


372. 
373. 


374. agents 


answers in 
under 


requisites of express 


policy 
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XII. 


(A) 


Risks and Causes of Loss. 


MARINE INSURANCE. 


402. Marine risks in general. 
403. Perils of the sea. 
404. Perils of rivers, 
land waters. 
Enemies and pirates. 
Thieves. 
Jettisons. 
Arrests, 
tions. 
Barratry. 
Collision and 
Stranding. 
Proximate cause of loss. 
Unseaworthiness of vessel. 
Negligence of owners, master or 
crew. 
Wrongful 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 


418. Limitations of risk as to place. 

421. Fire. 

422. Explosion. 

423. Lightning, wind, 
other storms. 

Accident. 

Theft. 

Injury to or death of animals. 

Proximate cause of loss. 

428. Negligence of insured. 

429. Wrongful acts of insured. 


GUARANTY AND INDEMNITY 
INSURANCE. 


430. Default or other misconduct of 
officer or employe. 

Breach of contract guaranteed. 

Nonpayment of debt insured. 

Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 


438. Cause of death in general. 
439. Death beyond prescribed 

of residence or travel. 
Time of death. 

Death while engaged in 
authorized occupation. 
Death caused by intemperance. 

Death in violation of law. 
Suicide. 

Proximate cause of 
Death caused by 


ACCIDENT AND 
SURANCE. 
449. What constitutes 
eral. 
450. Diligence required of insured. 
451. Risks and exceptions. 
. Bodily infirmities or 
. External, violent 
means of injury. 
56. External and visible signs of in- 
jury. 
. Poison or contact 
substances. 
. Inhaling gas. 
L Intoxication. 
. Voluntary or unnecessary expos 
ure to danger. 
. Violation of the law. 
. Fighting or provoking assault 
. Intentional injuries. 
. Suicide or self-inflicted 


lakes and in 
405. 
407. 
408. 
409. restraints, and deten 
410. 
411. 
412. 
413. 
415. 
416. 


liability therefor. 


417. acts of owner, master 


tornadoes, and 


424. 
425. 
426. 
427. 


431. 
432. 
434. 


limits 
440. 
441, un- 
442. 
443. 
444, 
447. 
448. 


death. 
beneficiary. 


HEALTH IN- 


accident in gen- 


disease. 
and accidental 


with poisonous 


injures. 
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466. Proximate cause of injury or 
death. 

467. Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 
Insurer, 


MARINE INSURANCE’ 


468. Actual total loss. 
469. Constructive total loss. 
470. Abandonment. 
471. Partial loss in general. F 
. General average contribution. 
. Exception of particular average 
or partial loss, 
. Effect of other insurance, 
Amount of interest of insured. 


. Duties of owners, master, or 
crew after loss. 

. Salvage. 

. Repairs. 

. Wages of crew. 

. Expenditures. 

. Damages incurred or paid. 


. Advances and _ interest, exchange 
and commissions thereon. 
. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 
493. Total loss. 
494. Partial loss in general. 
495. Limitation of liability. 
498. Value of ae destroyed. 
502, Amount of damage to property. 
503, Amount of interest of insured. 
. Effect of other insurance. 
Duties of insured after loss. 
. Expenditures. 


- Loss of rent and profits. 
. Deductions and offsets. 


GUARANTY AND INDEMNITY 
INSURANCE, 


. Loss by breach of contract guar- 
anteed. 

- Loss of debt insured. 

. Liabilities incurred. 

. Expenditures. 

. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death, 

516. Amount payable on disability be- 
fore death. 

518. Limitation of liability. 

519. Participation in dividends or pro- 
fits. 

523. Deductions and offsets. 


ACCIDENT AND HEALTH IN- 
SURANCE, 


524. Total disability. 

525. Confinement to house or bed. 

526. Partial disability in general. 

527. Particular injuries specified in 
policy. 

528. Immediate, continuous or per- 
manent disability. 

529. Death from accident. 

530. Limitation of liability 

531. Classification of risk 

532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutory provisions. 

535. Necessity of notice. 


——— 


. Necessity of statement or proof 
of loss. : 

- Persons who may give notice or 
make proof. 

. Persons to whom notice or proof 
‘may be given or made. 

. Time for notice and proof, 

. Protests and surveys on marine 
losses. 

. Statements or proofs of loss of 
or damage to property. 

. Proofs of death or injury to 
insured. 

. Production of documentary cvi- 
dence. 

553. Fraud or false swearing. 


554, Estoppel or waiver. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 


ters. 

566. Effect of adjustment. 
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I. Control and Regulation in General. 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Evidence held to authorize revocation of licenses of corporation as insurance broker 
and adjuster where written agreement with insurers and other evidence showed that pre- 
miums paid for transmission to insurers were used for corporation’s general expenses. 
Evidence that insurance brokers received large salaries and overdrafts from only bank 
account of corporation of which they were officers and directors, and that they knew 
corporation was insolvent and was in default to insurers for premiums paid to corporation 
as broker held to authorize revocation of licenses under statute authorizing such revoca- 
tion for personal fault of directors or officers in misconduct of corporation. Statute 
authorizing revocation of insurance broker’s license where broker was “personally at 
fault” in misconduct of corporation of which he was officer or director did not require 
use of precise quoted words in formal findings. Leterman y. Pink. (N. Y.) 


II. Insurance Companies. 


ill. - Insurance Agents and Brokers. 
(A) AGENCY FOK INSURER. 
§ 76 EVIDENCE AS TO AGENCY, 
76—In action for disability benefits of group policy, evidence that man representing himself 
as agent of insurer denied liability on policy held admissible after showing that person 
denying liability had in his possession letter which insured had written to insurer, 
a such showing was sufficient to establish agency. tna Life Ins. Co. v. Tipps. 
§ 78. SCOPE AND EXTENT OF AGENCY. 
78—Insurer which permitted its general agent for large territory to hold himself out as 
possessing authority to agree to pay out of proceeds of industrial life policy the funeral 
expenses to undertaker burying insured held bound by such agreement. Kassly et al. vy. 
Metropolitan Life Ins. Co.  C(Ill.) : . 
§ 80. AUTHORITY AND DUTIES OF AGENTS AS TO INSURER. 
80—Premiums paid to insurance broker for transmission to insurer are trust funds which 
broker may not intermingle with his general funds, but must promptly transmit to insurer. 
Leterman v. Pink. (N. Y.) ‘ . 75 
§ 84. COMPENSATION OF AGENT. 
(4). Commissions on renewals. 
84(4)—Where insurance agency contract provided that if agent should switch, or attempt to 
switch policyholders, contract should immediately terminate and all commissions 
accrued or to accrue thereunder should be forfeited to insurer, agent attempting to 
switch policyholders after termination of agency contract could not recover renewal 
commissions. Pankey v. Federal Life Ins. Co. (IIL) 
(6). Actions for compensation. 
84(6)—lIn insurance agent’s action for renewal commissions accruing after termination of 
agency, evidence held to sustain jury’s finding that agent had attempted to switch policy- 
holders from defendant insurer to other insurers in violation of contract. Pankey vy. 
Federal Life Ins. Co. (IIl.) 
IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 
114—In obtaining industrial life and funeral benefit policies, insured was entitled to designat« 
any person as beneficiary therein, regardless of whether beneficiary lacked pecuniary or 
ernie insurable interest in life of insured. Tinsley vy. Washington National Ins. 
Co. ( Mo.) oh 
§ 116 WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH 
(1). In general. 
116(1)—Fact that beneficiary’s relationship to insured was merely that of childhood friend 
held not to preclude recovery by beneficiary on industrial life and funeral benefit policies 
taken out by insured. Tinsley v. Washington National Ins. Co. (Mo.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 132. BINDING SLIPS OR MEMORANDA. 

132—Where applicant for life policy receives receipt for premium payments providing that 
insurer will not be liable unless insured is in sound health at date of delivery of policy, 
but also that insurer will be liable if insured, whjle in sound health, pays not less than 
four weekly premiums at time of application and application is approved, insurer is 
liable upon compliance with such conditions, independent of issuance of a policy. Inter 
state Life & Accident Co. v. Stonecypher. (Ga,) : 

§ 133. FORM AND REQUISITES OF POLICY. 

(1). In general. 

133(1)—Statute providing that no life policy should contain provision for any mode of 
settlement, at maturity, of less than amount insured on face of policy, has for purpose 
the rendering of contracts as to benefits from life policy simple and easily understood 
and to prevent misleading of the unwary by promises of insurance in certain amounts on 
face of policy so limited and conditioned thereafter as to have slight or no actual value. 
Life policy stating amount of policy to be $1,000 and with double indemnity of $2,000 
in event of death, during premium-paying period, by violent and accidental means, and 
providing for automatic extension of policy on failure to pay premium, but limiting pro- 
vision for double indemnity to instances where there was no default in payment of pre- 
mium, was not misleading as forbidden by statute providing that no life policy should 
contain provision for any mode of settlement at maturity of less than amount insured on 
face of policy. Statutes setting out provision that substantially must be contained in all 
policies of life insurance do not require life policies to make provision for extended 
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term insurance after default in payment of premiums, Life policy providing for extended 
insurance giving insured, after default in payment of premium, privilege either to sur- 
render policy and withdraw cash value, or to exchange policy for paid-up policy, in 
accordance with table in policy setting out loan and cash values in amount of paid-up 
insurance and terms of extended insurance available on default, complied with statutes 
providing that certain provisions substantially must be contained in all life policies. 
Great Southern Life Ins. Co. v. Cunningham. (Tex.) ‘ 

§ 143. REFORMATION. 

(8). Right to reformation. 

143(8)—Insurer on compulsory motor vehicle liability policy which had been dated back by 
insurer in ignorance that insured had been involved in accident prior to issuing policy 
but within effective time of policy as dated back, and insurer thereafter having issued 
certificate of insurance, held not entitled to reform policy so as to make effective date 
subsequent to accident and defeat recovery by persons involved in accident with insured. 
Royal Indemnity Co. v. Granite Trucking Co. et al. (Mass.) ; 

(B) CONSTRUCTION AND OPERATION. 

§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 

(1). In general. y , 
146(1)—Relation between insured and insurer is purely contractual, insured’s right being 
measured by terms of policy. Lindsey v. Prudential Ins. Co. of America. (U. S.) 
146(1)—Accident policy and fire policy to which it was attached constituted two distinct con- 

temporaneous contracts where contingencies of liability, terms, premium rates, and some 
of the conditions of each differed, notwithstanding both policies would be construed 
together as one contract. Southland Life Ins. Co. v. Johnston. (Tex.) .... in 6s bas 
146(1)—Insurance contracts are to be construed according to sense and meaning of terms 
which parties have used, and, if terms are unambiguous, they are to be taken in their 
plain, ordinary, and popular sense. Parties to automobile liability policy are charged 
with knowledge of contents of contract and bound by clear and unambiguous terms thereof. 
Johnson v. Hardware Mut. Casualty Co. (Vt.) . . 
2). Language of policy. : ' s ; 
146(2)—Words “furnish,” “due,” and “proof,” used in group policy, will be given ordinary 
meaning in absence of meaning given in policy. A®tna Life Ins. Co. v. Tipps. (Tex.) 
146(2)—Language used in particular clause of insurance policy will be given its ordinary and 
usual meaning when such meaning is consistent with policy as a whole. Haddad v. John 
Hancock Mutual Life Ins. Co. (W. Va.) . 
(3). Liberal or strict construction. 
146(3)——-Insurance policies should be liberally construed in favor of insured, but such rule 
of construction does not permit giving effect to one sentence of policy and complete 
ignoring ot the entire paragraph dealing with same subject matter. Henricks v. Metro- 
politan Life Ins. Co. (Cal.) : : ‘ 7 ; 
146(3)—Where language of insurance policy is ambiguous, it should be construed strictly 
against insurer and liberally in favor of insured, particularly where ambiguous language 
is in clauses providing for forfeitures. Rhode Island Ins. Co. v. Wurtman. (Ky.) 
146(3)—Questions answered in an application for insurance prepared and submitted by insurer 
are to be strictly construed against insurer. Houston v. Metropolitan Life Ins. Co. (Mo.) 
146(3)—-Ambiguity in automobile liability policy is to be strictly construed against insurer 
responsible for form of policy. American Lumbermen’s Mut. Casualty Co. of Illinois 
v. Wilcox et al. (N. Y.) 
146(3)—Generally, where terms of insurance contract are ambiguous or fairly susceptible of 
two different constructions, that construction will be adopted that is most favorable to 
insured. Johnson v. Hardware Mut. Casualty Co. (Vt.) 
§ 147. WHAT LAW GOVERNS. 
(1). In general. 
147(1)—In action on fire policy which was a Maryland contract, law of Maryland held to 
govern right of parties. Jefferis v. London Assurance Corporation. (U. §.) ‘ 
(2). Place of contract. 
147(2)—-Where insured made application for disability policy to insurer’s agent in New Jersey 
and insured was citizen thereof, paid all premiums to agent in New Jersey, and policy 
provided that it would not go into effect until first premium was paid, which was paid 
in New Jersey when application was made before policy was approved in New York by 
insurer, policy held a New Jersey contract. Equitable Life Assur. Soc. of the United 
States v. Nikolopulos. (U. S.) . ’ 
(4). Effect of provisions of policy on application. 
147(4)—-Under automobile liability policy providing that it was effective in all states, and that 
state laws should supersede all policy provisions conflicting with state laws, insurer held 
suable in Louisiana in advance of obtaining judgment against insured motorist even 
though, by terms of policy and laws of state where policy was executed, judgment was 
required to be obtained against insured motorist before cause of action arose against 
insurer. Duncan v. Ashwander et al. (La.) 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Relation between parties to executed contract of insurance is that of one contracting 
party to another contracting party, rather than that of trustee and cestui que trust. 
Moore v. Pilot Life Ins. Co. (U. S.) ‘ 


§ 158. SUBJECTS OF MARINE INSURANCE. 


§ 159. —— IN GENERAL. , 
159—Pontoons held not included in category either of “hulls” and “barges,” or of “hulls” and 
“cargoes,” within marine policy. Conners Marine Co. v. Northwestern Fire & Marine 


Ins. Co. (N. Y.) 
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§ 176. TERM AND DURATION OF RISK 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Under group life policy providing for payment of benefits for total and permanent 
disability and for issuance of ordinary life policy on application within 31 days after 
“termination of employment,’’ insurance of employee held not terminated by employee's 
absence from work because of disability caused by illness, where employee was not dis- 
charged, such absence not constituting “termination of employment’’ within policy. 
Metropolitan Life Ins. Co. v. Pope. (Ark.) . : ue Ces haar 

177—Actuarial unsoundness of writing renewable term policies at uniform premium rate 
could be considered, in connection with ambiguous clauses in Rolicy, in determining 
whether policy was renewable term contract or life contract. ivens v. Washington 
National Ins. Co. (La.) ‘ota ¥ ; ; ; 

177—Motion for peremptory instruction by each party does. not constitute waiver of jury trial 
on part of either. National Aid Life Association v. Partlow. (Okla.) : 

177—Under group life policy and certificate insuring life of employee and providing for 
payment of benefits on due proof of total and permanent disability for period of six 
months, total and permanent disability for period of six months prior to termination of 
employment and policy held to have matured policy so that liability of insurer became 
fixed on expiration of six months from inception of disability, and was not affected by 
subsequent termination of employment. Under group policy insuring life of employee 
and providing for payment of benefits on proof of total and permanent disability for 
period of six months, termination of employment and insurance coverage held to have 
operated prospectively and not in derogation of acquired rights. General American 
Life Ins. Co. v. Bryson. (Okla.) 
179%. LOANS ON POLICIES. 

179%4—Where insured voluntarily assigned life policy taken out by father as security for 
father’s indebtedness to insurer, no fiduciary relationship existed between parties as 
respects insurer’s duty to disclose contents of policy not known to insured relating to 
nonforfeiture privileges when insured could no longer pay premiums. Indebtedness 
owing to insurer by insured’s father who had taken out life policy for insured became 
lien on policy where insured voluntarily assigned policy to insurer as security for 
indebtedness, Moore v. Pilot Life Ins. Co. (U. S.) F 


VI. Premiums, Dues and Assessments. 


§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 

198(1)—That insured, claiming nonliability for premium because of provision waiving premium 
after proof of disability, paid premium under protest held insufficient to authorize 
recovery in absence of fraud or duress. Ignatovig vy. Prudential Ins. Co. of America. 

198(1)—-Payment of premiums on life policies under protest was involuntary and could be 
recovered, where insurer had been paying disability benefits under policies and demanded 
payment of premiums threatening forfeiture of policies without complying with provision 
requiring insurer to give insured opportunity to furnish due proof of right to continuance 
of benefits. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) 

198(1)—-Where insurer wrongfully canceled life feature of industrial policy, insured held 
entitled to recover amount of premiums paid. Insured held not entitled to recover 
premiums paid for sick and accident insurance feature of industrial policy when insurer 
wrongfully canceled such feature, where insured did not account for benefits under policy 
which insured had accepted and retained. National Life & Accident Ins. Co. v. Hamilton. 
(Tenn.) i ; : Repent ; ; 

(6). Actions. 

198(6)—-In action based on insurer’s wrongful cancellation of industrial policy, instruction 
that if insurer breached the insurance contract insured would be entitled to recover 
amount paid in as premiums and in addition to that interest on the sum paid held 
erroneous. National Life & Accident Ins. Co. v. Hamilton. (Tenn.) 


VII. Assignment or Other Transfer of Policy. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Generally, there can be no cancellation of accident policy without tender of unearned 
premium. Dent v. Monarch Life Ins. Co. (Mo.) : 

§ 232. ACT CONSTITUTING CANCELLATION. 

232—Under accident policy provision for cancellation upon written notice being mailed to 
insured’s last-known address with check for unearned portion of premium, mailing of 
letter containing notice and unearned premium held sufficient to effect cancellation of 
pericy. whether or not letter was received by insured. Dent v. Monarch Life Ins. Co. 
Mo. sg 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—Insurer which wrongfully breached life policies with disability clauses by refusing to 
accept payment of annual premiums when tendered held liable for total premiums paid 
with interest at legal rate, less principal and interest owing on policy loans held by 
insurer, where insured could procure life insurance but could not procure insurance with 
disability clauses. Measure of damages for wrongful breach of insurance contracts must 
be determined on facts of each case. Rogers v. Jefferson Standard Life Ins. Co. (S. C.) 
Rule that suit will not lie for anticipatory breach of insurance contract unless there is 
breach of the entire contract by insurer applies only to feature of contract that is under 
investigation, where such feature is complete within itself, and is not so related to another 
feature of the contract so that both rights must stand or fall together. Suit for damages 
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for anticipatory breach of insurer's obligation under disability clause of life policy held 
to lie at instance of insured, where insurer disclaimed any liability under disability clause 
and purported to cancel it, even though insurer did not purport to cancel the life 
insurance. In insured’s suit for damages for anticipatory breach of insurer’s obligation 
under disability clause of life policy, based wu insurer’s purported cancellation of 
disability clause, beneficiary in the life feature aun insurance contract held not “neces- 
sary party.” In suit for damages for anticipatory breach of insurer’s obligation under dis- 
ability clause of life policy on ground insurer cancelled disability clause, insured held 
entitled to be fully compensated in damages for wrong suffered by cancellation of the 
insurance. In disabled insured’s suit for damages for anticipatory breach of insurer’s 
future obligation under disability clause of life policy, based upon insurer’s purported 
cancellation of disability clause, measure of damages held to be sum representing aggregate 
of present value of insured’s future monthly payments during his life expectancy, as 
shown by accredited mortality tables. In suit for damages for anticipatory breach of 
insurer’s obligation under disability clause of life policy, liability of insurer which allegedly 
purported to cancel disability clause held for jury. 
Oe, We nce een denen ae 

§ 243. OPERATION AND EFFECT OF SURRENDER. 

243—Surrender and cancellation of life policy providing for disability benefits held not to 
provers recovery for such benefits already accrued. agaliff v. New York Life Ins. Co. 


ON SURRENDER. 
244—In suit for cash surrender value of life policy, heirs and estate of deceased brother of 
insured who had paid premiums on policy and obtained loans thereon without consent of 
insured held not “necessary parties,’ where insured sought no relief from heirs and 
estate. Security Mutual Life Ins. Co. v. Brunson. (Miss.) mes asi 
244—Under fire, windstorm, and plate glass policy authorizing insurer to retain premium 
based on “short rate,”’ if policy was canceled by insured, and to retain “pro rata” 
premium which was lower than short rate, if policy was canceled by insurer, insured, 
which had not paid premium at time it canceled policy, held required to pay premium 
for protection received based on the short rate plan. State Fair of Texas v. Seay. (Tex.) 
§ 249. ACTIONS FOR RESCISSION. Lee 
249—In insurer’s suit to cancel riders to life policies providing for increased disability 
benefits, application and report of medical examination which were not attached to policies 
held inadmissible to prove fraud, since provision for disability benefits and provision 
for paying insurance on life, though contained in same policy, are severable and distinct 
contracts. Mutual Life Ins. Co. of New York v. Stroehmann et al. (U. S. ‘ 


Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
GROUNDS IN GENERAL. 


252. REPRESENTATIONS. 

255. ——- MATERIALITY. ie ; . 
255—Misrepresentation or concealment, to avoid life policy, must be both material and 

fraudulent. Zoch v. Metropolitan Life Ins. Co. (N. J.) ; ; ; 
§ 256. ——- EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of applicant. F ; . 

256(2)—Misrepresentation in application for life policy will not avoid policy unless fraud- 

ulently made where there is no warranty as to truth of representations, or no provision 

that policy is conditioned upon truth of representations, or that falsity thereof will avoid 

policy. Houston v. Metropolitan Life Ins. Co, (Mo.) . tte e teens geeees 
256(2)—Misrepresentation or concealment, to avoid life policy, must be both material and 

fraudulent. Zoch v. Metropolitan Life Ins. Co. (N. J.) tees 


§ 257. CONCEALMENT. 
§ 258. —— IN GENERAL. 
258—Exercise of utmost good faith is required of parties about to enter into insurance contract, 
and suppression of material facts which party is bound in good faith to disclose is 
equivalent to false representation. Moore v. Pilot Life Ins. Co. (U. S.) ; 
8—Misrepresentation or concealment, to avoid life policy, must be both material and 
fraudulent. Zoch v. Metropolitan Life Ins. Co. (N. J.) ee 
258—Failure of insured’s agent, in making oral application for fire policies, to disclose that 
insured’s title was encumbered by second mortgage and judgment lien, held not conceal- 
ment of material facts invalidating policies, where. no questions respecting matter were 
asked, and insurance agent had knowledge of general condition of property, its location, 
and worth. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) 
259, — KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 
—Insured’s failure to inform insurance agent that judgment for foreclosure of mortgage 
and sale had been entered against property at time of oral application for fire policies held 
not to avoid policies on ground of concealment, where fact of such judgment was not then 
known to insured. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) 
§ 260. —— MATERIALITY. 
260—Misrepresentation or concealment, to avoid life policy, must be both material and 
fraudulent. Zoch v. Metropolitan Life Ins. Co. (N. J.) ae 
§ 263. WARRANTIES. 
§ 265. — DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Even though application for life policy contained clause to effect that statements in 
application should form basis of contract of insurance, such statements, in absence of 
fraud, must be deemed representations and not warranties under express provisions of 
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policy, and hence misstatements would be ineffectual to avoid policy unless fraudulently 
made. Houston v. Metropolitan Life Ins. Co. (Mo.) ...... bees ios 
268. ——- EFFECT OF BREACH. 

268—Materia! misrepresentations in application for life policy, even though innocently made, 
will avoid policy where representations are warranted to be true, or policy is either 
conditioned upon their truth, or provides that falsity of representations will avoid policy. 
Houston v. Metropolitan Life Ins. Co. (Mo.) 5 Rw wi veten ct Rie women SA a Derek 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 282. TITLE OR INTEREST OF INSURED. 

(2). Character of title or interest in general. 

282(2)—-Insured who acquired title to mortgaged property by means of credit transaction 
in which insured’s brother-in-law transferred property to company which had loaned 
money thereon which transferred property to insured held “sole and unconditional 
owner” of property, and hence entitled to recover under fire policy for loss of building 
as against contention that moral hazard was increased because insured did not have 
pecuniary interest in property. Insured who acquired title to mortgaged property which 
formerly stood in name of her brother-in-law, by means of credit transaction, held entitled 
to recover on fire policy even if property w2s put in imsured’s name for purpose of 
avoiding claims of brother-in-law’s creditors, since fact that title would be voidable by 
creditors was not available to insurer. France vy. Firemen’s Ins. Co. of Newark, N. J. 


(La.) sche ee Deis orc ghia 
(6). Effect of mortgage or other lien. 
282(6)—Mortgagor’s title after judgment of foreclosure and order of sale, and during period 
of redemption, but before sale, held that of “unconditional and sole ownership,”’ within 
fire policy provision rendering policy void unless insured’s interest should be that of 
— and sole ownership.” Koch et al. v. Transcontinental Ins. Co. et al. 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL, CONDITION. 
(1). In general. y 
291(1)—Rule, that statute providing that matter misrepresented in securing life policy must 
contribute to contingency on which policy is to become due to avoid policy applies to 
warranties and representations and to both innocent and fraudulent misrepresentations, 
held not to defeat recovery on life policy on which liability was sought to be avoided on 
ground het insured had misrepresented her health. Houston v. Metropolitan Life Ins. 
o. (Mo. rae ‘ . : «rere , ‘ 


(4). Representations as to the existence of specific diseases. | ‘ : 
291(4)—Ordinarily, insurance policy will be forfeited for false response of insured to insurer’s 
request for information relative to specific disease of applicant. Dickerson v. Pacific 


Mutual Life Ins. Co. of California. (W. Va.) 


§ 292. MEDICAL ATTENDANCE. 

292—“‘Attended by a physician,” as used in application for insurance, requires an 
attendance with reference to some disease of a serious character, affecting sound bodily 
health, and does not refer to a mere temporary indisposition or an ailment trivial in its 
nature. Representation in application for life policy that insured had not been attended 
by a physician held not necessarily fraudulent so as to avoid life policy, where insured 
may not have been suffering from cancer at time of representation and, if she was so 
suffering, knowledge of her disease had been purposely kept from her. Houston v. Metro- 
politan Life Ins. Co. (Mo.) as 

292—-Insured held not entitled to recover disability benefits under life policy providing 
that falsity of answers in application would bar recovery if made with intent to deceive or, 
if falsity materially affected risk, where, in answer to question whether insured had 
been treated for certain diseases, including influenza, insured admitted treatment only for 
pneumonia 12 years prior thereto when in fact he had recently suffered an attack of 
influenza. Dickerson v. Pacific Mutual Life Tns. Co. of California. (W. Va.) 


§ 296. OCCUPATION. 
296—Insurer held liable for disability and death benefits on certificate issued by employer 
under group policy requiring that, to be eligible for insurance thereunder, employee must 
have been employed for 6 months, regardless of whether employee was actually eligible 
to receive certificate at time of issuance thereof in absence of showing of fraud, accident, 
on ne on employer’s part in issuing certificate. Metropolitan Life Ins. Co. v. Pope. 
rk. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 

310(2)—Insured by obtaining at his request an extension of time for payment of premium 
note for less than 30 days so as to make impossible giving of required 30 days’ notice 
by insurer, thereby waived benefit of statute requiring such 30 days’ notice as condition 
of forfeiture of fire policy for nonpayment of premium. Under statute prohibiting for- 
feiture of fire policy for nonpayment of premium note unless insurer should give notice 
to insured of its impending maturity, fact that insurer is ignorant of extension of time 
of payment of note by agent having ostensible authority to make such extension does not 
relieve insurer from effect of noncompliance with statute. Meyer v. National Fire 
Ins. Co. of Hartford. Conn. (N. D.) 
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(B) MATTERS RELATING TO I ROPERTY OR INTEREST INSURED. 
§ 328. eee OF TITLE OR INTEREST. 
(14). 


“Commencement of foreclosure proceedings” or “notice or sale.” 

328(14)—Provision that fire policy was void if, with knowledge of insured, foreclosure 
proceedings were commenced or notice given of sale of any property covered by policy 
by virtue of any mortgage or trust deed, was valid. Provision that fire policy was void 
if, with knowledge of insured, foreclosure proceedings were commenced or notice given 
of sale of any property covered by policy by virtue of any mortgage or trust deed, could 
not be extended to include other kinds of liens without violating rule of liberal construc- 
tion in favor of insured. Insurer was not relieved from liability for loss under provision 
in policy that policy was void if, with knowledge of insured, foreclosure proceedings were 
commenced or notice given of sale of any property covered by policy by virtue of any 
“mortgage” or “trust deed,” because suit had been brought against insured before fire 
to enforce vendor’s lien on insured property, since, under rule of strict construction, 
language in policy could not be extended to include liens not expressly mentioned. Rhode 
Island Ins. Co. v. Wurtman. (Ky.) . : 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. os 

349(1)—Insurance jaoheens may become void for failure to comply with conditions such as 
nonpayment of premiums, provisions for avoidance of policy for default in payment of 
premiums being valid. Lindsey v. Prudential Ins. Co. of America. (U. S$.) ; 

§ 35 EXTENSION OF TIME FOR PAYMENT. 

§ 357. —— IN GENERAL. 

357—Agreement extending time for payment of balance of premium on life policy with 
understanding that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not required to be embodied in policy 
or made part thereof under statute, and hence insurer did not become liable on policy 
for which premium was not paid on ground that acceptance of partial payment under 
agreement constituted a waiver. Agreement extending time for payment of balance 
of premium on life policy with understanding that partial payment should not continue 
policy in force if extended portion of premium should not be paid at its maturity was 
not “agreement as to policy contract’’ within statute prohibiting agreement as to policy 
contract other than that plainly expressed in policy issued, and did not render insurer 
liable on policy for which premium was not paid, on ground that acceptance of partial 
payment under agreement constituted waiver. Creagh v. Life Ins. Co. of Virginia. (Ala.) 

$ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. ——- IN GENERAL. 

_f 1). In general. 

360(1)—-Fact that premium payments on accident policy were not entered in premium receipt 
book did not prevent insurer from being bound by receipt for such payments delivered by 
agent to insured. American National Ins. Co. v. Smith. (Tex.) ....... 
(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Insurer has duty to make prompt return of dues paid at intervals other than, or in 
additional to, those required by benefit certificate or policy or by-laws of insurer, or, if 
such payments are retained, to give insured credit therefor on dues subsequently falling 
due. National Aid Life Association v. Partlow. (Okla.) 7 . 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Where_ insurer had been paying disability benefits under life policies, demand for 
resumption of premium payments immediately after examination of insured, at insurer’s 
request, by physician engaged by insurer, held not compliance with requirement of policies 
that insurer could not demand resumption of payments if insured should be unable to 
furnish due proof of continuance of right to benefits, as respects insured’s continued right 
to benefits. Pacific Mutual Life Ins. Co. of California v. McCaskill. (Fla.) 7 

362—Under policy protie for waiver of premium payments on proof of total disability, 
fact that insured could not make proof of disability because insane and that no one coal 
make proof for him because ignorant of fact that he had policy would not keep policy in 
force until his death, since such proof was condition precedent to waiver. Brown v. New 
York Life Ins. Co. (Ga.) . Calon Salat pkauchcailona'd ecieae cuia acd aie ee 

362—Where disability policy provides for waiver of premium payments upon furnishing of 
proof of total disability, furnishing of such proof is condition precedent to waiver by 
insurer of payment of required premiums. Under disability policy providing for waiver 
of premium payments on furnishing of proof of total disability failure of insured to 
pay premiums or furnish total disability proof until more than seven years after first 
default caused policy to lapse, notwithstanding that total disability began while policy 
was in force before lapse of grace period following first default and continued thereafter. 
Turner v. Life & Casualty Ins. Co. of Tennessee. (Ga.) ....... 

362—Death benefit held recoverable under policy which, for additional consideration, provided 
for waiver of premium where before default insurer received due proof of permanent 
disability, though premium was not paid after disability occurred and no proof of disability 
was furnished, where insured was wholly incapacitated and unable to furnish such proof 
until death. Columbian National Life Ins. Co. v. Zammer. (Okla.) ... : 

362—Contractual rights of insured under life policy to receive disability benefits as long as 
disability should exist, and to have policy kept alive during continuance of such disability 
without pavment of premiums. could not be taken from insured by insurer. Needham v. 


American Nat. Ins. Co. (Tex.) . . 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
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§ 364. IN GENERAL. , 3 ia 

364—Provisions of life policy relating to optional forms under which its value as a lapsed 
policy might be received held not to keep policy in force as a live policy for 3 months 
after default in premium payments. Willingham v. Equitable Life Assur. Soc. of the 
United States. (U. S.) oes 


§ 365. —— REINSTATEMENT. 
(1). In general. ; . 
365(1)—Where insured voluntarily assigned life policy taken out by father as security for 
father’s indebtedness to insurer, statement by insurer, when advised that premiums could 
no longer be paid, that only thing to do would be to drop policy and have cash surrender 
value applied to reduction of loans, without disclosing optional nonforfeiture privileges, 
held not fraudulent misrepresentation which would permit reinstatement of end. recovery 
on policy, where no fiduciary relationship existed and policy provided that indebtedness 
would reduce values of nonforfeiture privileges. Moore v. Pilot Life Ins. Co. (U. S.) 
(2). Condition of reinstatement. 
365(2)—Insurer had right to set aside reinstatement of lapsed life policy and to refuse to 
honor claim thereon where reinstatement was obtained by false representation that insured 
was in sound health and that he had not been treated by doctor. Teski v. Continental 
Assurance Co. (IIl.) 
365(2)—Under terms of benefit certificate or life policy providing for reinstatement after 
default in payment of premium or assessment, upon filing of affidavit of good health of 
insured, certificate held not reinstated on payment and affidavit at time when insured was 
deceased, notwithstanding that affiant did not know of insured’s death. National Aid Life 


Association v. Partlow. (Okla.) 
$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 


(1). In general. 

367 (1)—Statute providing for term insurance after default in premium payments on life policy 
is a nonforfeiture statute, purpose of which is to prevent loss of reserve to insured in” 
event of nonaction on his part. Under statute providing for term insurance after default 
in premium payments on life policies, life policy which contains any one of three alter- 
matives set forth in statute, which alternative is made automatically operative in event 
of nonaction on part of insured, complies with statute. Statute providing for term 
insurance after default in premium payments on life policy does not require exact 
statutory language to be embodied in policy, and, as long as language used accomplishes 
identically same result required by statute. there is sufficient compliance with statute. 
Life policyholder will not be heard to complain that it is unlawful for insurer to confer 
upon insured greater rights than those required by statute. Life policy which provided 
that, upon failure to pay premium after 3 years’ premiums had been paid, insured should 
have option to have insurance continued for reduced amount of nonparticipating paid-up 
insurance payable at same time and under same conditions of policy, which paid-up insur- 
ance should have increasing cash surrender value equal to full reserve at date of surrender, 
or a loan value up to limits of cash surrender value, held to provide for one of alternatives 
of statute providing for term insurance after default in premium payments on life policy, 
and hence was valid. Insured could not contend that nonforfeiture provisions of life policy 
were conditioned on absence of indebtedness and therefore did not comply with statute 
because policy gave insured certain options “‘provided there be no indebtedness hereon,” 
where oar also provided that indebtedness to insured would be deducted from cash value, 
and such indebtedness would also reduce amount of paid-up insurance for amount con- 
tinued as term insurance in such proportion as indebtedness bore to cash value and due 
date of premium in default. Lite policy containing one automatic nonforfeiture 
provision may contain other alternatives different from those in statute providing for term 
insurance after default in premium payments on life policy, operative only upon election 
of owner of policy, since statute only prohibits contracts “contrary” to its provisions, and 
does not prohibit alternatives in addition to or different from those required by statute. 
Provision of life policy giving insured option of having policy continued on default as 
paid-up term insurance in amount of policy, but providing that amount of such insurance 
should be reduced in proportion indebtedness of insured to insurer bore to cash surrender 
value, held not void as discriminatory in imposing additional burden on insured indebted 
to insurer. As respects whether insurer was liable for double indemnity under life 
policy for accidental death which occurred after policy had lapsed for nonpayment of 
premium, double indemnity clause was part of life policy. Double indemnity benefits 
under life policy are not carried over to nonforfeiture insurance. Insurer held not 
liable for double indemnity for accidental death which occurred after meee for nonpay- 
ment of premiums of life policy which provided for accidental death benefits only if 
all premiums had been paid and if policy was not in force by reason of its nonforfeiture 
provisions, on ground that nonforfeiture value prescribed by statute, since clause 
“amount of the face of the policy,’ within statute providing for paid-up nonparticipating 
term insurance in amount of the face of the policy, means the amount of policy without 
including double indemnity. Henricks y. Metropolitan Life Ins. Co. (Cal.) | 

367(1)—Policy providing death and disability benefits for uniform weekly premium, though 

urporting to be renewable weekly term policy, held policy for life subject to cancellation 
or nonpayment ot premium, and hence was within statute forbidding forfeiture for 
nonpayment until accumulated reserve has been used for extended insurance, In action 
on death and disability policy, calculation of accumulated reserve, required by statute 
to be used for extended insurance, held properly based on actuaries’ or Combined Exper- 
ience Table of Mortality, where insurer failed to shows its adoption of any other standard. 
Givens v. Washington National Ins. Co. (La.) . ores Seta . 
367(1)—Promise of extended insurance for $2,000 could not be read into face of life ay 
stating amount of policy to be $1,000 with double indemnity of $2,000 in event of death, 
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during premium-paying period by violent and accidental means and providing for auto- 
matic extension of policy on failure to pay premium, but limiting provisions for double 
indemnity to instances where there was no default in payment of premium. Life policy 
stating amount of policy to be $1,000 with double indemnity of $2,000 in event of death, 
during premium paying period, by violent and accidental means, and providing for 
automatic extension of policy on failure to pay premiums, but limitin provision for 
double indemnity to instances where there was no default in payment of premium, held 
automatically extended for sum of $1,000 with no liability for double indemnity where 
insured died from accidental death after default in oapaame of premium. Great Southern 
Life Ins. Co. v. Cunningham. (Tex.) 7 
(2). Amount available to purchase extended insurance. 

367(2)—Where life = provided for half premium rate for first five years, reserve accumu- 
lation available for extended insurance held required to be computed on basis of premiums 
actually collected and not on assumed level premium, under Missouri nonforfeiture 
statute. A “reserve’’ on a life policy at a given time is the difference between the net 
single premium as of the attained age of the insured and the present value of future 
premiums receivable. Lindsey v. Prudential Ins. Co. of America, J. S. 

367(2)——Under provision of life policy that loan value was cash value, less interest for the 
year and other provisions relating to loans, insurer was entitled to require payment of 
interest in advance to complete pending loan, and policy lapsed where, after making such 
deduction, available loan value was insufficient to pay premium in default. Willingham 
v. Equitable Life Assur. Soc. of the United States. (U. S.) 

367(2)—Life policy provision that any indebtedness of insured to insurer should reduce 
amount continued as extended term insurance in such proportion as indebtedness bears 
to cash value held valid. Henricks v. Metropolitan Life Ins. Co. (Cal.) 

367(2)—Insurer held not authorized to apply cash surrender value to delinquent payments 
on both life policy and attached accident policy so as to cause life policy to lapse, where 
liability on accident policy by express stipulation ceased during time nonforfeiture 
privilege on life policy was in effect, since specific language of accident policy over 
general statement of life policy that cash surrender value could be es to any premium 
not paid. Southland Life Ins. Co. v. Johnston. (Tex.) 

¢ 370. ——- ACTIONS 

370—In action on policy ‘providing death and disability benefits for single premium, evidence 
held to sustain plaintiff’s contention that one-fifth of premium was or should have been 
allocated to life feature, especially since insurer, by concealing or neglecting to make 
allocation, could not be permitted to evade statute forbidding forfeiture for nonpayment 
of premium until accumulated reserve has been used for extended insurance, Givens v. 
Washington National Ins. Co. (La.) 


XI. Estoppel. Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Insurance company should be allowed reasonable time in which to investigate bona 
fides of claim, and when it acts in good faith should not “a be submitted to “Order 
of being charged with waiver of its rights. Agerton v tional Council Junior Or er 
United American Mechanics. (S. C.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. IN GENERAL, 
(2). Nature of agency. 
375(2)—-Soliciting agent who knew that insured was under 16 years of age at time of issuance 
of automobile liability policy held authorized to waive provision that policy did not cover 
automobile being driven by person under age fixed by law or under 16 years of age, as 
regards right of party injured by automobile which was being driven by 15 year old insured 
who was unaccompanied. Great American Indemnity Co. v. Mize. (Ky.) wees 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Where insurer’s agent learned from insured’s wife that insured was ill at time polic 
was issued, and thereafter insurer's physicians made physical examinations of insur 
who falsely answered questions eee by physicians which resulted in failure of 
physicians to discover fatal disease from which insured was then suffering, insurer held 
not estopped to cancel policy, since knowledge to agent was not knowledge to physicians 
and would not survive positive statements of insured to physicians that he was in sound 
health. Fortunato v. Metropolitan Life Ins. Co. (N. Y.) . 
(3). Nature of agency and authority of agent. 
378(3)—Notice to insurer’s soliciting agent of he material to risk held imputable to insurer 
so as to bar insurer from setting up falsity of representations contained in application 
for life policy as defense to suit on policy. American National Ins. Co. v. Mays. (Tex.) 
§ 379. INSERTION OF FALSE ANSWERS ‘IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—As respects validity of automobile theft policy, where application was not signed by 
insured or mortgagees and was made out at office of insurer or its broker under warranties 
named in policy and was relied on by insurer, any statements which were erroneously 
written into Lag by insurer’s clerk could not be binding on insured or — 
Siegel et al. otor Vehicle Casualty Co. (IIl.) ‘ ; a 


§ 388. IMPLIED WAIVER IN GENERAL. 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Grant of extensions of time to particular dates for premium payment and requesting 
insured to complete pending loan following insured’s application for restoration of 
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policy conditional upon full payment of back premiums held not waiver of default by 
insurer or estoppel to claim it, where insured died without paying premium or completing 
loan subsequent to last extension date. Willingham v. Equitable Life Assur. Soc. of th 
United States. (U. S.) ~ 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Insurer by acceptance of payment pf monthly premiums about 3 weeks after their 
due date for more than 30. consecutive months, waived provision of health and accident 
policy that acceptance of past-due premiums should not constitute waiver, and could not 
escape liability on policy on ground that — lapsed because of failure to pay premium 
on due date, where premium for month during which insured was injured was tendered 
at about usual time of month under custom between parties. Commercial Casualty Ins. 
Co. v.° Campbell. (Ga.) 
$ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
6). Knowledge of intent to violate conditions. 
389(6)—Soliciting agent who knew insured was under 16 when automobile liability policy 
was issued, waived provision earns liability where driver was under statutory age or 
under 16, and therefore plaintiff who had obtained unsatisfied judgment against insured for 


injuries when struck by automobile being driven by insured who was not accompanied by 
an adult, as provided by statute, could collect judgment from insurer, since agent must 
have realized that insured would drive his own automobile. Great American Indemnity 
Co. v. Mize. (Ky.) 


$ 390. FAILURE TO 
POLICY. 


390—To constitute a “waiver” by insurer of a provision of policy, there must be some affirma- 
tive act on its part, such as to induce insured to rest on well-founded belief that strict 
performance of condition claimed to be waived will be not be insisted upon, and mere 
neglect to insist upon —- 


(1). In general, ; ; . ‘ 
392(1)—Agreement extending time for payment of balance of premiums on life oy with 
understanding that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not “agreement as to policy contract” 
within statute wo agreement as to policy contract other than that plainly expressed 
in policy issued, and did not render insurer liable on policy for which premium was not 
paid, on ground that acceptance of partial payment under agreement constituted waiver. 
Agreement extending time for payment of balance of premium on life policy with under. 
standing that partial payment should not continue policy in force if extended portion 
of premium should not be paid at its maturity was not required to be embodied in policy 
or made part thereof under statute, and hence insurer did not become liable on policy 
for which premium was not paid on ground that acceptance of partial payment under 
agreement constituted a waiver. Creagh v. Life Ins. Co. of Virginia. (Ala.) . kh 
(7). Suspension of risk. 
392(7)—-Under provision that policy will be suspended on nonpayment of premium note at 
maturity, collection and retention of proceeds of note after period of suspension ordinarily 
renders insurer liable for loss occurring during period of suspension where insurer knows 
of loss prior to collection. Where fire policy provided that payment of overdue premium 
note and retention of proceeds by insurer after suspension of policy should not be 
construed as a waiver of any condition therein, insurer by accepting proceeds of premium 
note after suspension of policy did not waive right to insist upon nonliability. Insured 
may contract that acceptance and retention of premium by insurer after suspension of 
policy for nonpayment of premium shall not constitute a waiver of suspension because 
of nonpayment nor render insurer liable for loss during that period. Under fire policy 
providing that payment of premium note after suspension of policy should not be con- 
sidered as waiver of any condition thereof, where insurer denied liability on policy after 
netice of loss of part of insured property from fire occurring during suspension of 
policy for nonpayment of premium, subsequent acceptance of premium by insurer revived 
policy as to property not destroyed by fire, but did not waive insurer’s right to claim 


nonliability for loss, Meyer v, National Fire Ins, Co. of Hartford, Conn, (N. D.).... 694 
PROVISIONS OF POLICY AGAINST FORFEITURE. 


§ 400. 
400—Where life policies provided that they should be incontestable after two years from 
date of issue except for nonpayment of premiums, insured could not claim that increased 
disability provisions which were subsequently attached to policies were no longer con- 
je because incontestability clause included in policies was applicable to_ riders 
attached, where insurer expressly reserved defense of fraud by provision in application 
to effect that in_ case answers were untrue, disability benefits should be those in policy 
before change. Under life policy providing that it should be incontestable after one year 
from date of issue except for restrictions and provisions applying to double indemnity 


and disability benefits, insurer held entitled after expiration of year from date of issue 
to rescind provisions for double indemnity and disability benefits because of fraud practiced 
a. ogesuring insurance. Mutual Life Ins: Co. of New York v. Stroehmann et al. 


400——“Contest,” contemplated by life policy containing incontestable clause, means legal 
contest by way of action brought or defense interposed in_ litigation. Incontestability 
clause of life policy will not prevent insurer from presenting defense of fraud in procure- 
ment of pics where ee has once raised such issue. Mutual Life Ins. Co. of New 


York v. Kessler. (N. 
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Xl. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 402. MARINE RISKS IN GENERAL. 

402—Policy insuring assured against liability as owner, managing owner, operative, and/or 
operating agent, charterer, carrier, warehousemen, stevédores, wha ers, forwarders, 
or freighers as imposed by law, held not to cover loss resulti from towage contract. 
Conners Marine Co. v. Northwestern Fire & Marine Ins. Co. ‘NN. AD hones: cien b ashes 

(Cc) GUARANTY AND INDEMNITY INSURANCE, 


§ 435, LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Under automobile liability policy having omnibus clause desi: ting as additional insured 
operators of hired trucks or independent contractors, inde = contractor hired to haul 
freight for insured held entitled to benefits of policy when judgment was obtained by 
third party injured through contractor’s negligent operation of truck, as against contention 
independent contractor had no cause of action because there was no privity of contract 
between insurer and independent contractor. Wilson v. Marshall et al. (Central Mut. 
Ins. Co. of Chicago, Garnishee), (Mich.) .... s 

435—Provision that automobile liability policy should not cover automobile while used to carry 
passengers for a consideration is applicable only in case of accident occurring while 
transportation is being given contrary thereto, and violation thereof does not work 
wae of policy. American Lumbermen’s Mut. Casualty Co, of Illinois v. Wilcox 
et al. (2 : r 


435—Under automobile liability policy containing omnibus clause covering any one using 
automobile with permission. of insured or adult member of his household, express 
permission need not be proved to render insurer liable, it being sufficient if facts 
reasonably tend to show that automobile was being used with implied permission of the 
insured. To support inference that one has implied permission to use automobile 
belonging to another for his own pleasure and purposes so as to be protected by automobile 
liability policy containing omnibus clause, there must be evidence tending to show a 
course of conduct or practice known to owner and acquiesced in by him, or by some one 
having authority to give permission. Brochu et al. v, Taylor. (Wis.) i 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ 464. INTENTIONAL INJURIES. 


464—In absence of any policy provision on subject, injury inflicted on insured by third 
person designedly and intentionally so far as actor is concerned, but without expectation 
or provocation of insured, is an “accident” as to insured and authorizes recovery under 
accident policy. American National Ins. Co. v. Garrison. (Tex.) ...... one d Ries 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES, 
{ 494. PARTIAL LOSS IN GENERAL. 


494—Measure of damages for partial destruction of dwelling under windstorm policy is 
difference in value immediately before windstorm and oy | thereafter, not to 
exceed amount of coverage shown in face of policy. St, Paul Fire Marine Ins. Co. v. 
McRae. (Tex.) ...... ueetatats Ss quab nis Grok x tate aaa De oe ene 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ Si4. DAMAGES INCURRED OR PAID. 

5l4~Action for injuries against insured under liability policy providing that no actign 
should lie against insurer to recover on claims within coverage of policy until amount of 
claim should have been fixed by judgment against insured held condition precedent to 
maintenance of action against insurer. Matelsky v. Globe Indemnity Co. (N. teks. da 

$14—Unambiguous provisions of automobile liability policy that insurer shall defend suit 
covered by policy and insured shall not voluntarily assume liability, settle claim, or incur 
expenses other cen for immediate surgical relief, except at his own cost, or interfere in 
negotiation cr legal procedure without consent of insurer, gives insurer exclusive control 
of action brought against insured and option to settle or try action as it prefers. Under 
automobile liability policy giving insurer exclusive right to settle or try action against 
= within coverage of policy, insurer held not Hable for refusing to settle case 

ore or durin trial for amount within limit of liability under policy, in absence of 

fraud or had faith, notwithstanding that judgment was obtained against insured for 
amount in excess of coverage of policy. Refusal of home office of automobile liability 
insurer to settle action against insured for amount within coverage of policy would be 
insufficient to sustain charge of bad faith, so as to render insurer liable to insured for 
damage arising from refusal to make settlement, but refusal which was persistently 
maintained against advice of counsel and repeated recommendation of adjuster on compléte 
information concerning Prrediiey of verdict in excess of policy limit would be sufficient 
to warrant inference of bad faith. Johnson v. Hardware Mutual Casualty Co, (Vt.) 


(D) LIFE INSURANCE, 
' 515. AMOUNT PAYABLE ON DEATH. 


$—Death of insured from Joeumenle contracted after having lain for several hours uncon- 
scious alongside of road on cold damp night after being struck by automobile held 
within double indemnity provision of life policy covering accidental death. where not 
caused directly or indirectly by disease, since intervention of pneumonia, having been 
directly caused by accident, did. not break proximate causal connection between accident 
and death. Bankers Health & Life Ins. Co. v. Smith. (Ga.) ........ ae 4 
51S—Death of insured resulting from pneumonia caused by exposure insured was subjected 
to while under arrest, and contributed to by subsequent rough treatment administered 
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by guards at jail, held not covered by double indemnity clause of life policy, since not 
result of “‘bodily injury effected solely through external, violent and accidental means, 
independent of all other causes,”’ within terms of policy. Death of insured resulting 
from pneumonia caused by exposure insured was subjected to while under arrest, and 
contributed to by subsequent rough treatment administered by guards at jail, held result 
of “bacterial infection” and “bodily infirmity,” within double indemnity clause of life 
policy expressly excluding recovery of double indemnity for death resulting from bodily 
infirmity or bacterial infection not occurring simultaneously with an accidental cut or 
wound. McIntyre v. Equitable Life Assurance Society of the United States. (Pa.) 
515—-In absence of some qualifying exception, death from unprovoked murder is “accident” 
within terms of life policy providing double indemnity therefor. Where voluntary 
conduct of insured is under examination to determine if such be accidental means of 
injury or death to insured at hands of third person, if injury or death followed in 
usual or reasonably to be expected way from means voluntarily employed by insured, act 
of third party is not result “accidentally effected’ within life policy providing double 
indemnity therefor. Voluntary act of third person intended by third person to result in 
injury or death of insured under provisions of life policy allowing double indemnity 
for accidental death is “accidental means” of such death or injury unless as a cause 
it was one of sequences of causes set in motion by voluntary conduct of insured under 
such circumstances that such voluntary conduct of insured was technically proximate 
cause of injury or death. Death of insured when shot by antagonist held to result “solely 
through external, violent and accidental means” within double indemnity provision of life 
policy as against contention that insured’s threats, acts, and conduct constituted proximate 
cause of his death, where insured was shot at a time when he was making no demonstration 


516—Alleged custom of insurer to begin payment of disability benefit under life policy upon 
completion of investigation and before expiration of six, months from date of proof 
would not constitute waiver of its right to stand on plainly expressed terms of policy 
roviding for commencement of payment of benefits six months after receipt of proof. 
arnhill v. Metropolitan Life Ins. Co. (Ala.) s 

516—Insured could recover on policy insuring against disability from bodily injury or disease 
occurring and originating after issuance where disabling disease itself occurred after 
issuance, though medical or pathological cause existed prior to issuance. Metropolitan 
Life Ins. Co. v. Reynolds. (Ariz.) shins arsine iia lad 

516—That insured occasionally did light work about farm, or looked after his mill, or through 
series of years worked five days in laying pipe line, held not conclusive on question of 
insured’s permanent and total disability under policy. Prudential Ins. Co. of America v. 
Johnson. (Ky.) naciian 5 PK SS PO Pee ph Veelee cee tes 

516—-Under group policy and certificate insuring employee’s life for $500 with provision for 
increase of $500 for each of three additional years’ service to employer and for payment 
of disability benefits on proof of total and permanent disability of employee for period 
of six months, insurer held liable for amount of all additional yearly certificates_issued 
prior to maturity of policy by six months’ disability and due proof thereof. General 
Amercian Life Ins. Co. v. iveen, (Okla.) ; pace awe ay oi 

516—To determine if person is “totally disabled’ within policy, court will examine circum- 
stances to find whether insured is no longer able to do all of the material acts necessary 
to the prosecution of his accustomed task or such work as he has been trained to do and 
upon which he must depend for a living, in substantially his customary manner. 
Brunson v. Prudential Ins. Co. of America. (S. C.) ; cs Anne ere 

516—Contractual rights of insured under life policy to receive disability benefits as long 
as disability should exist, and to have policy kept alive during continuance of such dis- 
ability without payment of premiums could not be taken from insured by insurer. Need- 
ham v. American National Ins. Co. (Tex.) ...... ; i ; 

516—Under life policy providing for benefits if due proof is presented that insured has become 
totally and permanently disabled, or has been totally disabled and has been thereby pre- 
vented from engaging in occupation or employment for 90 days. insured held not precluded 
from recovering disability benefits where he had returned to active management of 
een ae institution of action. Haddad v. John Hancock Mutual Life Ins. Co. 
(CW. Va.) . pitas Wins eden og tune : es Aen é 


§ 522%. ————— 
522%4—Insurer’s liability on accident and health policy with death benefit held not limited 
by pro rata payment provision that, if insured should carry other insurance covering 
same loss without giving written notice to insurer, insurer should be liable only for 
such portion of indemnity as indemnity bore to total amount of like indemnity in other 
policies, because another insurer paid to beneficiary of another policy of insured on - 


rata payment provision of such policy, where, at time policy sued on was applied for, 
other ‘policy had lapsed for nonpayment of premium, and premium was accepted by 
agent of such other insurer with knowledge of death of insured. Inter-Ocean Casualty Co. 
v. Smith. (Va.) ; te Cuts eae eters ces hs ; e ewes ie 

§ 523. DEDUCTIONS AND OFFSETS. 

523—Beneficiary asserting right under life policy held bound by policy provision for deduction 
of unpaid portion of premium for current insurance year. Equitable Life Ins. Co. 
of Iowa v. Johnston et al. (Ia.) .. ve a oh ; 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 


525—Term “confined to bed” as used in disability policy means that the disability by reason 
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of illness must reach that extent and be that severe as ordinarily the party afflicted 
would be confined to bed. Washington National Ins. Co. v. Curry. (Tex.) ; 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527- Hand which was almost completely cut off at wrist and was hanging only by skin and 
small amount of flesh was “severed” within accident policy providing for indemnity for 
loss of hand by severance. “Loss of hand by severance” in accident policy providing 
for indemnity for loss of hand by severance meant loss of use of hand due to sub- 
stantial severance, and not loss of hand by total severance and dismemberment. King 
v. Metropolitan Life Ins. Co. (Tenn.) ‘ 


XIV. Notice and Proof of Loss. 


§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Due proof of disability can by clear language be made a condition of obligation of 
insurance policy. Boyett v. United States. (U. S.) ‘ 

§ 539. TIME FOR NOTICE AND PROOF. 

(5). Effect of failure or delay. 

539(5)——-Failure to make proof of disability or death held not to preclude recovery of dis- 
ability and death benefits under group life policy where insurer knew of insured’s illness 
and canceled policy prior to his death on theory that insured had not worked for 


employer to which group policy was issued for time required by terms of policy. Metro- _ 


politan Life Ins. Co. v. Pope. (Ark.) . 

539(5)—Provision of group policy conditioning indemnity for total and permanent disability 
upon proof of disability within one year from date of commencement of disability held 
valid, precluding recovery by insured who did not file proof within a year, as against 
contention provision gt be construed merely as condition to maintenance of suit 
on policy. Equitable Life Assur. Society of the United States v. Price. (Ky.) 

$39(5)—Ordinarily courts will not declare forfeiture of policy for failure to make formal 
proof of loss, where no provision for forfeiture is contained in policy. Delay in furnishing 
proof of loss does not constitute defense if insurer received notice in time to investigate 
and is not prejudiced by delay. Failure to furnish proofs of loss does not bar recovery 
on policy, but gives right to insist on such proof before suit is brought that abates suit. 
Etna Life Ins. Co. v. Tipps. (Tex.) : ‘ 

(6). Excuses for failure or delay. 

539(6)—On happening of event which would entitle insured to waiver of premiums for per- 
manent disability, insured is automatically relieved of payment of further premiums, where 
time is not of essence of agreement and agreement does not provide for default if proof 
of disability is not given, and where insured is wholly unable because of disability to 
furnish proof, furnishing of proof of disability within a vensenette time is sufficient. 
Columbian National Life Ins. Co. v. Zammer. (Okla.) ‘ . 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Notice to insurer of injury and payment of claim for temporary disability under group 
policy held not sufficient compliance with terms of other policy covering total and 
permanent disability requiring proof of disability within one year from date of commence- 
ment of such disability. Equitable Life Assur. Society of the United States v. Price. 
(Ky.) 

$43—Letter, written by attorney for insured under group policy providing ‘for disability 
benefits, advising insurer of date of injury to insured, that injury had resulted in total 
permanent disability, and had continued for period of more than two years, held 
sufficient proo of disability, in absence of definition of term “due proof” required by 
policy. Astna Life Ins. Co. v. Tipps. (Tex.) 

543—Beneficiary under accident policy held entitled to furnish ‘proofs of death to insurer's 
local agent, notwithstanding policy provision requiring prost of loss to be made at home 
office. American National Ins. Co. v. Smith. (Tex.) ; : 

§ 548. EXAMINATION OF INSURED. 

548—Insurer under disability policies which did not cover disability caused by venereal 
diseases and which provided that insurer had right to have its own medical examiner 
examine insured, and under statute, held entitled to require that insured submit himself 
to scientific test of his blood and spinal fluid to determine whether insured was suffering 
from venereal disease, where issue was presented that disability was result of such disease. 
American Life & Accident Ins. Co. v. Henning. (Ky.) wd ‘ 

f 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

$50—Tn action on life policy, statement of physician, which was not shown to have been fur- 
nished insurer by beneficiary, that it was signed by physician, or how insurer came into 
Possession of it, held not part of proofs of death furnished insurer by beneficiary. 
Agreement of beneficiary that written statements and affidavits of all physicians who 
attended or treated insured should constitute part of proofs of death held not to extend 
to statements furnished insurer by physicians without knowledge of beneficiary, but 
refered only to those furnished by him. Houston v. Metropolitan Life Ins. Co. (Mo.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 
§ 556. ——. POWERS OF OFFCERS OR AGENTS. 
(1). In general. 

556(1)—Denial of liability under accident policy by insurer’s local agent held to relieve 
beneficiary of necessity of furnishing proofs of death, where furnishing such proofs 
to local agent was authorized. Amercian National Ins. Co. v. Smith. (Tex.) 

§ 558. —— IMPLIED WAIVER IN GENERAL. 

5). Failure to make sufficient demand. 

558(5) -Ordinarily fact that insurer. with notice of loss, remains inert and fails to demand 

that insured comply with stipulations as to proofs of loss, does not constitute waiver 
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thereof, unless coupled with other acts calculated to lead insured to believe that proofs 
need not be furnished. Requirement of formal proof of loss in group policy containing 
provisions for disability benefits held waived by silence of insurer after receipt of notice 
of insured’s disability notwithstanding that notice of disability was not furnished until 
more than two years after time when policy provided that proof should be made in 
absence of provision of policy for forfeiture for failure to make formal proof of loss, or of 
suggestion that insurer was denied chance to investigate, or was prejudiced by delay. 
#Etna Life Ins. Co. v. Tipps. (Tex.) .. ae ahs vlae Whe eo aks 
§ 559. - DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer which from first notice of loss had denied all liability under fire policy on 
ground that policy was not in force at time loss was sustained could not in suit on 
policy interpose defense that formal proof of loss had not been given. Meyer vy. 
National Fire Ins. Co. of Hartford, Conn. (N. D.) 2 ‘ hye" ‘ 
559(1)—-Denial of liability on windstorm policy within time for proof of loss held waiver 
of such proof. St. Paul Fire & Marine Ins. Co. v. McRae. (Tex.) 
(2). Life and accident insurance. 
559(2)—Insurer by denying liability waives right to demand proof of loss, and recovery may 
be had without furnishing such proofs. American National Ins. Co. v. Smith. (Tex.) 


XV. Adjustment of Loss. 
XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP.- 
ERTY INSURED. 

581—Although standard mortgage clause in fire policy is not complete in itself, it creates 
separate insurance of mortgagee’s interest. ire policy with standard mortgage clause 
attached insures two persons with separate interests in the property who have con- 
tractual relations with each other, and is excess insurance with respect to interest of 
owner over and above interest of mortgagee. Obligation of insurer under fire policy 
containing standard mortgage clause, and of person entitled to payment, depends upon 
terms of policy applied to facts outside the policy. Jefferis y. London Assurance 
Corporation. (U. i) ; chin aa 

581—“Standard mortgage clause” is distinguishable from “open mortgage clause” in that 
open mortgage clause provides that policy shall be payable to mortgagee as his interest 
may appear, and that his rights will be defeated by breach of conditions of policy by 


mortgagor, while “standard mortgage clause’ provides that in case of loss policy is 
payable to mortgagee, and that his interest as payee shall not be invalidated by act of 
mortgagor. Rhode Island Ins. Co. v. Wurtman. (Ky.) as 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 


INSURED 

582—-Under burglary policy giving insurer option of adjusting loss with insured, or with 
bailors as owners of property in custody of insured, settlement of entire loss entered 
into in good faith between insurer and insured, honestly intended to include property 
of bailors, held to preclude bailors from thereafter maintaining action against insurer 
for loss sustained while property was in possession of insured. Hoffman et al. v. Fire- 
man’s Fund Indemnity co. et al. (N. Y.) ‘ 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ 585. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 

(2). Effect of clause making policy payable to relative or person equitably entitled. 

585(2)—Direction in’ industrial life policy that proceeds be paid to designated beneficiary 
would control over preceding general language of policy providing for payment to 
executor or administrator unless payment was made under succeeding facility-of-payment 
clause. Tinsley v. Washington National Ins. Co. (Mo.) 

§ 586. VESTED INTEREST OF BENEF!CIARY. 

586—-In industrial life policy, beneficiary acquires no vested right of action against insurer 
in absence of direction of policy that payment be made to beneficiary. Tinsley v. 
Washington National Ins. Co. (Mo.) ‘ 
587. — CHANGE OF BENEFICIARY. 

587-—Cancellation, after bank closed, of trust agreement making bank the trustee-beneficiary 
of life policy held to cancel designation of bank as beneficiary, notwithstanding that 
insured indorsed no change of beneficiary on policy, where insurer waived necessity 
of such indorsement by bringing proceeds of policy into court by interpleader. Novotny 
v. Acacia Mutual Life Ins. Co. (IIl.) / , 

§ 591%. INDEMNITY INSURANCE. 

591%—Where automobile liability policy authorized suit against insurer by party recovering 
unsatisfied judgment against insured, suit against insurer by injured party obtaining 
unsatisfied judgment against insured could not be defeated because such suit grew out 
of proceeding of discovery instead of being independent suit brought against insurer 
alone on its contract. Great American Indemnity Co. v. Mize. (Ky.) yi 

5911%,—Insurer which dated back compulsory liability policy in ignorance that insured had 
been involved in an accident prior to issuance of policy, but subsequent to effective date 
of policy as dated back, held estopped to deny liability as to parties injured, when insurer 
issued certificate which was filed with registrar of motor vehicles. Liability on compul- 
sory motor vehicles liability policy which dated back by insurer in ignorance that insured 
had been involved in online prior to issuing policy. but within ective date of policy 
as dated back for loss suffered in such accident, held absolute as soon as policy became 
effective. Royal Indemnity Co. v. Granite Trucking Co. et al. (Mass.) : 
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XVII. Payment or Discharge, Contribution, and Subrogation. 
602. DAMAGES FOR REFUSAL OF PAYMENT. 

002—Where beneficiary of group life policy providing for payment of benefits for total 
disability was not entitled to recover both death benefits and disability benefits; award 
of attorney’s fees and penalty for nonpayment thereof held error. Metropolitan Life 
Ins. Co. v. Pope. (Ark.) . see weeneeas 

602—Insured held entitled to recover attorney’s fees in action for disability benefits under 
life policies, even though insurer contested insured’s claims in good faith and on reason- 
able grounds. Pacific Mutual Life Ins. Co. of California vy. McCaskill. (Fla.) 

602—Statute subjecting insurer to liability for penalties and attorney’s fees for nonpayment 
of loss within 60 days of proof of loss and incorporating statute in policy contract held 
mandatory. Failure to allege liability or to pray for recovery under statute authorizing 
insured to recover penalties and attorney’s fees where insurer fails to pay within 60 
days of proof of loss and bringing of suit for less than was due held waiver of benefits 
of policy, precluding recovery of penalties and attorney’s fees. France v. Firemen’s 
Ins. Co. of Newark, N. J. (La.) bint a ce ‘ 

602—Penalty imposed on insurer for vexatious refusal to pay should not be inflicted 
unless such refusal was willful and without reasonable cause as facts appeared to 
reasonable man before trial, and merely because judgment, after trial, is adverse to 
insurer’s contention, does not justify inflicting penalty. Houston v. Metropolitan Life 
Ins. Co. (Mo.) . 

602—$250 allowed for statutor 
held excessive by $150. 
pay policy on demand, taxable as costs, does not change true nature of obligation to pay 
such fee. Judgment for attorney’s statutory fee for failure to pay amount of policy 
on demand held in nature of damages for expenses incurred in enforcing payment, and 
therefore subject to statutory interest. American National Ins. Co. v. Mays. (Tex.) 

602—In action for disability benefits of group policy, permitting jury’s allowance of attorney 
fees to insured in amount of $500 to stand held not abuse of discretion. Aitna Life 
Ins. Co. v. Tipps. (Tex.) P ; & ; 

602—Demand for payment under statute requiring losses on accident policies to be paid 
promptly may be made after institution of suit and such fact shown by amended petition 
thereafter filed. American National Ins. Co. v. Smith. (Tex.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Beneficiary’s execution of release and acceptance of $11 tendered by insurer as amount 
due on $500 life policy did not bar her action on policy, since there was no reasonable 
basis for insurer’s denial of liability, and hence no consideration for release, if last 
premium due before insured’s death had been paid as contended by beneficiary. Holman 
v. Metropolitan Life ‘Ins. Co. (Mo.) ; 

603—Mortgagee’s foreclosure after fire did not defeat insurer’s right of subrogation so as to 
be discharged of its liability to mortgagee under policy, where fire policy required insurer 
to pay to mortgagee the amount of loss or all of principal debt before it could avail 
itself of equitable subrogation doctrine. Bryan v. Home Ins. Co. of New York. (Pa.) 

§ 605. SUBROGATION OF INSURER. 

$ 606. - ON PAYMENT OF LOSS IN GENERAL. 

(2). Smbrogation to rights of mortgagee. 

606(2)—-Insurer which had refused to pay loss to mortgagee was not entitled to subrogation 

to rights of mortgagee, where fire policy required payment before subrogation. Brvan 


v. Home Ins. Co. of New York. (Pa.) 


XVIII. Actions on Policies 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 

' 2). ag and pres’ of loss. 

612(2)—-Failure to furnish proofs of loss does not bar recovery on licy but giv i 
" insist & such proof before suit is brought that abates suit. tna Life a 
Ipps. ex.) eeeeeeees oc bee eves ea se dws nde tees 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 

616%—In action against insurer on liability policy for allowance of claim within coverage 
of policy after judgment had been obtained against insured and execution thereon 
returned unsatisfied, only issue was obligation of insurer to pay judgment . against 
insured, since judgment in action against insured conclusively disposed of issue of 
negligence of insured. Matelsky v. Globe Indemnity Co. (N. Y.) 

§ 619. SPECIAL STATUTORY LIMITATIONS. 

619—Defense of statute of limitations relating to actions on forfeited insurance policies held 
insufficient in action for disability benefits under life policy surrendered and canceled. 
Magaliff v. New York Life Ins. Co. (N. Y.) je 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. - TIME WITHIN WHICH ACTION, MUST BE BROUGHT. 
(1). In general. 

622(1)—Provision of insurance law that action may be maintained against insurer under terms 
of policy held not to make all terms of policy binding on injured person, and hence 
suit against insurer by judgment creditor of insured was not barred by failure to 
commence action within two years after entry of judgment as required by policy, where 
action was commenced within period of six-year statute of limitations, since statute 
authorizing action against insurer was intended to benefit injured person rather than 
insured and policy must conform to statute. Liability policy requiring that action 
against insurer be brought within two years after entry of judgment against insured 
and that specific provision should be substituted for inconsistent condition of policy 
relating to limitation of time for legal proceeding held to authorize action against 
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insurer by judgment creditor against insured at any time within six-year period of statute 
of limitations. Matelsky v. Globe Indemnity Co. (N. Y.) .......... 
§ 624. PARTIES. 
(3). Mortgagors and mortgagees. 
624(3)—In Maryland, mortgagee in fire policy with standard mortgage clause may bring 
suit without joining mortgagor or mortgagor may bring suit without joining mortgagee, 
provided the consent of mortgagee is established in such a way that mortgagee would be 
estopped from suing the insurer. Owner of property insured by fire policy containing 
standard mortgage clause held not entitled to maintain suit on policy where loss was 
admitted to-be less than the mortgage indebtedness. Jefferis v. London Assurance 
Corporation. (U. S.) ake s St ; , 
§ 628. DECLARATION, COMPLAINT, OR PETITION, 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Under Maryland law, where mortgagor in fire policy containing standard mortgage 
clause sues insurer, consent of mortgagee so as to estop mortgagee from suing insurer 
must be alleged. Jefferis v. London Assurance Corporation, (U. S$.) .......... 
629(1)—Allegation of special facts indicating bad faith in refusal to pay health and accident 
olicy is unnecessary to show right to recover damages and attorney’s fees, since such 
iability depends on whole complexion of case as shown to jury. ommercial Casualty 
Ins. Co. v. Campbell. (Ga.) : ‘ : 
§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Beneficiary’s complaint in action on life policy alleging that there was valid policy 
on insured’s life at time of death and alleging that beneficiary had complied with condi- 
tions of policy held demurrable for failure to allege that all premiums due had been 
paid, since the word “valid’’ did not necessarily imply payment of premiums, and 
payment was condition to be performed by insured. Standard Life Ins. Co. of the 
South v. Coleman. (Miss.) ; a i necks ; Pack 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—-Ordinarily, lack of insurable interest in plaintiff in action on Jife policy is affirma- 
tive defense which must be specially pleaded to be availablé to insurer, especially where 
policy was taken out by insured and plaintiff was named as beneficiary therein. Tinsley 
v. Washington National Ins. Co. Eno.) ; : ad ean Ae 
(4). Notice and proofs of loss. 
640(4)—Question whether suit on policy is abated by failure of insured to present proof of 
loss must be presented and decided by court before trial on merits or is waived. 
7Etna Life Ins. Co. v. Tipps. (Tex.) 43 : ‘ : 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint, or petition. , ; ‘ 
643(1)—In action on life policy, defect in beneficiary’s complaint which failed to allege 
that all premiums due had been paid could be cured by amendment. Standard Life 
Ins. Co. of the South v. Coleman. (Miss.) CN eae. 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(3). Evidence admissible under Pleadings. : . 
-645(3)—Policy issued October 7, 1925, for disability due to bodily injury or disease occur- 
ring and originating after issuance, held admissible under complaint alleging insured 
“during 1934 became totally and permanently disabled by bodily injury or disease so 
that he was prevented from performing work. for compensation,” as against contention of 
variance. Metropolitan Life Ins. Co. v. Reynolds. (Ariz.) ea sete ene 
645(3)—In suit on life policy, based not only on policy but also on so-called “receipt” form 
for premium payments made at time of application, testimony that insurer’s agent 
stated that he would send policy in and would have check back soon held not inad- 
missible on ground that policy itself was conclusive as to liability thereunder. Inter- 
state Life & Accident Co. v. Stonecypher. (Ga.) : co eneeees sees 
(5). Variance. 
645(5)—In action on windstorm policy wherein insured alleged house was located 12 miles 
rom city, proof that house was located in city held fatal variance. St. Paul Fire & 
Marine Ins. Co. v. McRae. (Tex.) Reeders. cde Seah eeknmeredl «Rae mee 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Insurer who relies on facts specifically mentioned in policy as relieving it of a 
liability generally assumed in policy must come forward with evidence in support of 
such defense. Zenner v. Goetz et al. (Pa.) : : Swe 
(2). Avoidance and forfeiture—Insurance of property. 
(3). —— Life and accident insurance. 
646(3)—In action on life policy, after prima facie showing by beneficiary, burden held to 
rest upon insurer to prove misrepresentations pleaded in its answer and that matter 
misrepresented contributed to cause of insured’s death as regards right of insurer to 
avoid policy. Houston v. Metropolitan Life Ins. Co. (Mo.) 
€46(3)—Tn_ action on industrial life and funeral benefit policies, insurer had burden to 
establish defense that deceased was not in sound health when policies were issu 
as required by policy, and that such condition was caused or contributed to death of 
insured after plaintiff had established prima facie case by proving issuance of policy 
and her case as beneficiary, and death of insured. ‘Tinsley v. Washington National 
Ins. Co. (Mo.) : ; ee ; : 
(4). Payment of premiums. / 
646(4)—In suit on life policy. insurer had burden of proving nonpayment of premium. 
Holman v. Metropolitan Life Ins. Co. (Mo.) 5 
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(8). Extent of loss and liability of insurer. 
646(8)——Automobile liability insurer being presumed to have acted in good faith in nego- 
tiations for settlement of action against insured within coverage of policy, insured had 
burden to prove contention that failure of insurer to settle was actuated by “bad faith” 
and no obligation rested on insurer to make denial thereof unless proof submitted by 
insured was of sufficient weight to overcome presumption. Johnson v. Hardware Mut. 
Casualty Co. (Vt.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general 
648(1)—In suit on life policy, testimony of insured’s father, who was beneficiary of policy, 
that insurer’s territory superintendent said that check would be available in a few days 
and that father was compelled to borrow money to fix insured’s grave because he did 
not get insurance money, held not inadmissible against objection that it was immaterial 
and irrelevant. Interstate Life & Accident Co, v. Stonecypher. (Ga.) ; ; 
648(1)—In action on policy providing death and disability benefits for single weekly pre- 
mium, admitting testimony of insurer’s district manager showing allocation of premium 
held not error as against insurer. Givens v. Washington National Ins. Co. (La.) 
648(1)—-In_ suit to apply insured’s obligation under liability policy in satisfaction of judg- 
ment debt of insured for injury resulting from collision with automobile driven by 
employee of insured, and with insured’s dealer’s license plates, wherein it was shown 
that employee had purchased automobile on conditional sale from insured and that 
insured’s policy did not cover automobiles which had been sold, evidence concerning who 
could operate automobiles with dealer’s plates held inadmissible. In suit to apply 
insurer’s obligation under liability policy in satisfaction of judgment debt of insured 
for injury resulting from collision with automobile driven by employee of insured, 
wherein it was shown that employee had purchased automobile on conditional sale from 
insured through finance company and that insured’s policy did not cover automobiles which 
had been sold, excluding evidence whether records of insured showed monthly payments 
to finance company held not error, where no monthly payments on automobile had been 
made by employee from the time of purchase to date of collision which caused his 
death. Rioux v. Employers Liability Assur. Corporation, Ltd., et al. (Mo.) ee 
648(1)—In action on disability policy, evidence of financial condition of insured at time 
of and after accident held inadmissible because irrelevant. Washington National 
Ins. Co. v. Curry. (Tex.) aa ES SCS Ae : s 
§ 651. — POLICY OR OTHER CONTRACT. 
(1). In general. 4 
651(1)—In suit on life policy where insured’s death occurred prior to delivery of policy, 
admission of receipt for payment of first twelve weekly premiums stating that insurer 
would be liable for death occurring prior to delivery of policy, provided not less than 
four weekly premiums were paid when application was written, held not error. Interstate 
Life & Accident Co. v. Stonecypher. (Ga.) . 
§ 654%. PAYMENT OF PREMIUMS. 
654%4—In suit on accident policy, receipt for premium payment shown to be in same _con- 
dition as when received held admissible. American National Ins. Co. v. Smith. (Tex.) 
§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. 
659(1)—In action on disability policy for accidental injury to eyes, physician’s testimony 
as to condition of eyes two years after accident held admissible, where supported by 
other testimony. Washington National Ins. Co. v. Curry. (Tex.) . ‘ ha oiled es 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. : 
665(1)—Evidence held to support judgment for beneficiary of certificate issued to employee 
under group life policy on ground that employee had been in employment of employer 


for 6 months prior to issuance of certificate as required by policy. Metropolitan Life 
Ins. Co. v. Pope. (Ark.) 


665(1)—In action on life policy, ben 
introducing policy, showing that he was beneficiary, and insured’s death while policy 
was in force. In action on life policy, evidence held insufficient to show vexatious refusal 
to pay by insurer so as to authorize assessment of attorneys’ fees, notwithstanding 
facts were such as not to defeat a recovery on policy as matter of law. Houston v. 


Metropolitan Life Ins. Co. (Mo.) 
3). Avoidance and forfeiture. 
665(3)—Evidence, showing that insured was in hospital on date borne by application for 
policy, which was taken in her home, held to preclude recovery on life policy on ground 


of fraud, although there was slight conflict as to date of application. Fortuna v. 
Prudential Ins. Co. of America. (Ill.) ....... 


665(3)—Evidence held not to relieve insurer from liability on life policy on ground that 
insured at time of making representations contained in questionnaire of application was 
conscious of ill health and failed to reveal such fact. Zoch v. Metropolitan Life Ins. 


665(3)—Evidence held not to establish false representations by insured’s agent respecting 
cancellation of policies previously in force, so as to render fire policies void for con- 
cealment and misrepresentation of material facts made at time of oral application. 
Evidence held not to establish false swearing of insured on trial, as to reason for can- 
celing previous policies, within policy provision that it should be void in case of 
false swearing by insured touching matter relating to insurance, whether before cr 
after loss. Koch et al. v. Transcontinental Ins. Co. et al. (Wis.) 
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(4). Loss and liability of insurer in general. 

665(4)—Plaintiff who proved that liability had been incurred by defendant in form of judg- 
ment entered against defendant and that such judgment was liability expressly insured 
against by garnishee insurer’s automobile liability policy made out prima facie case and 
was not required to show in addition that none of risks excepted in policy were present 
when accident occurred notwithstanding that plaintiff's case was largely made out ugh 
insurer’s admissions. Zenner v. Goetz et al. (Pa.) 

665(4)—Evidence disclosing that insured’s chauffeur was often seen in village in evening 
driving one of insured’s automobiles and that several times late at night he was seen in 
tavern and on such occasions was driving one of insured’s automobiles held insufficient 
to establish that chauffeur was using insured’s automobile at time of collision between 
1 and 2 o’clock in morning with implied permission of insured so as to render insurer 
ao omnibus clause of automobile liability policy. 
(Wis. 


(5). 
665(5)—Evidence held to ee judgment for accidental death benefits under life policy 
on ground that death of insured resulted directly and independently of other causes 
from bodily injuries sustained while policy was in force through external, violent, and 
accidental means as required by policy. Washington National Ins. Co. v. Crawford. 


(Ga. a 

665(5)—Evidence that insured was standing on sleigh, that team came to bare spot and 
stopped, that insured pitched forward and was found unconscious on ground, and that 
subdural hemorrhage caused by fall in road was immediate cause of death, sustained 
judgment against insurer for double indemnity under life policy. Sagendorf v. Pru- 
dential Ins. Co. of America. (N. Y.) .... : ctioteteae 5 

665(5)—Evidence supported findings that insured, under disability policy, was totally dis- 
abled and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer, and that insurer refused insured’s request for blanks to prove dis- 
ability. Washington National Ins. Co. v. Curry. (Tex. 

665(5)—Evidence that accidental slip on icy surface, which subjected insured’s back to 
severe wrench, would have solely caused some considerable injury if insured’s spine 
had been in perfectly normal condition, held to support finding that accidental slip pro- 
duced total disability independently and exclusively of all other causes within accident 
policy. Egan v. Preferred Accident Ins. Co. of New York. (Wis.) 


(7). Proof and adjustment of loss. ; 

665(7)—Evidence supported findings that insured, under disability policy, was totally dis- 
abled and confin to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer and that insurer refused insured’s request for blanks to prove dis- 
ability. Washington National Ins. Co. v. Curry. (Tex.) ; 

(8). epee or waiver. 

665(8)—Evidence held to support judgment for beneficiary of accident policy issued by life 
insurance company and written by agent of mutual benefit association on application 
for membership in association on ground that policy was in force at time insured was 
killed in automobile accident because of representations of agent that premium paid 
would keep policy in force for one year, and that proof of loss had been excused by 
insurer’s denial of liability on theory that policy had lapsed. Giannola v. Great Southern 

oss etn, Co. et al. (Til) ; é 6 
(8)—Evidence that insured, within period limited by grou licy for giving notice of 
disability, requested blanks with which to file claim, that Ladeved’ Sulad ee mel blanks, 
but suggested that insured get all information from his employer, held sufficient to show, 

rima facie, waiver of notice required by policy because of denial of liability. Equitable 

sife Assur. Society of the United States v. George. (Ky.) 4 

665(8)—-Evidence supported findings that insured under disability policy was totally disabled 
and confined to bed from getting creosote in his eyes, that insured gave notice of 
disability to insurer, and that insurer refused insured’s request for blanks to prove 
disability. Washington National Ins. Co. v. Curry. (Tex.) 6 

§ 666. AMOUNT OF RECOVERY. 

666—Verdict for beneficiary suing on life policy would not be held excessive by amount 
alleged to be due insurer as interest on policy loan on theory that premium last due 
before insured’s death had not been paid, where jury found that such premium had been 
paid. Holman v. Metropolitan Life Ins. Co. (Mo.) 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—-Whether conduct of insurer in refusing to pay life policy after delivery to it of 
receipt for premium payments and policy with proof of death or to return such papers 
justified award of damages and attorney’s fees held for jury. Interstate Life & Acci- 
dent Co. v. Stonecypher. (Ga.) : 
668(1)—In action on industrial life and funeral benefit policies, question of insurer’s liability 
for penalty and attorney’s’ fees for vexatious refusal to pay held for jury. Tinsley v 
Washington National Ins. Co. (Mo.) ‘ ‘ 
(4). Avoidance and forfeiture. 
668(4)-—Whether twelve weekly premiums on life policy had been paid in advance and 
whether other conditions reauired for recovery on policy for death of insured occurring 
prior to delivery thereof had heen complied with held for jury. Interstate Life & Acci- 
dent Co. v. Stonecypher. (Ga.) 5 


; ' (5). Title or interest in, possession of, or incumbrance on, property. 
668(5)—Evidence of denial of liability on windstorm policy as waiver of proof of loss held _ 
for jury. St. Paul Fire & Marine Ins. Co. v. McRae. (Tex.) d 
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(7). ——- Health, condition, or habits of insured. 
668(7)—In action on life policy, whether insured was in sound health at time policy was 
delivered as required by policy held for jury. National Life & Accident Ins, bo, v 
Alexander. (Ark.) 
668(7)—Whether insured was suffering from cancer at time of making her application for 
life policy, wherein she represented that she had never had cancer and fad not been 
attended by physician, held for jury. Whether representation of insured, in application 
for life policy, that she was not suffering from cancer was fraudulently made so as to 
preclude rec 
(Mo.) ; 
668(7)—In action on industrial life and funeral benefit policies, question of insured’s 
breach of sound health provisions of policies held for jury. Tinsley v. Washington 
National Ins. Co. (Mo.) ... pee ers gas etude 
668(7)—In action on life policy, whether insured was of sound health on date of licy as 
condition precedent to liability held for jury. American National Ins. Co. v. Ellingt 
et al. TOE... kekke vee aki ‘ 
(8). ——- Payment of premiums. 
668(8)—In action on life benefit certificate or life policy, question whether certificate or 
policy was delinquent on date of insured’s death held for jury. National Aid Life 
Association v. Partlow. (Okla.) .. 
668(8)—Evidence as to when life policy 
went to pay premium for month of issuance or premium for month after month o 
ance, held for 
Mechanics. 
(10). . 
668(10)—Plaintiff who made out prima facie case against garnishee insurer by showing that 
recovery of judgment against defendant was liability expressly insured against by insurer’s 
automobile liability policy was entitled to have ease submitted to jury, notwithstanding 
that insurer supported its defense that accident was not within terms of policy by 
competent oral evidence which plaintiff made no effort to rebut, since credibility of 
witnesses was for jury. Zenner v. Goetz et al, (Pa.) .......... oes rere 
668(10)—In action for injuries sustained from negligent operation of automobile wherein lia- 
bility insurer was garnisheed, whether automobile which struck plaintiff was covered by 
liability issued by insurer held for jury. Baker v. Crystol (Maryland Casualty Co., 
Garnishee). (Pa.) ’ 3 eres : .* . see . . . : 
(11). —— Life or accident insurance. 
668(11)—-Whether insured’s total disability was permanent held for jury as against contention 
that insured had recovered his health prior to bringing of suit, based upon discussion 
between court and counsel for insured and testimony of doctor that insured was not 
totally disabled at time of trial, where, regardless of discussion, trial judge had proper! 
charged jury. Equitable Life Assur. Soc. of the United States v. Nikolopulos. (U. S. 
668(11)—-Whether insured, who was suffering from incurable and painful type of arthritis 
and from diabetes, was totally and permanently unable to perform any work or engage 
in any occupation or profession for wages, compensation, or profit, within disability 
benefit clauses of life policies, held for jury. Whether insured, who was suffering from 
arthritis and diabetes, failed to follow proper diet and aggravated his condition so as to 
be estopped from claiming disability benefits under life policies, held for jury. Pacific 
Mutual Life Ins. Co. of California v. McCaskill. (Fla.) 


668(11)—-Whether insured, who was allegedly suffering from tuberculosis, was permanently 
and totally disabled within policy, held for jury. In action on total and permanent 
disability policy under which insurer waived premiums only should insured become 
permanently disabled or wholly and permanently unable to engage in any occupation, 
trial court should submit to jury question whether insured was permanently and wholly 
disabled, and by separate instruction define terms “permanently” and ‘“‘wholly.”’ Pruden- 
tial Ins. Co. of America v. Johnson. (Ky.) ts 

668(11)—-In action on group policy insuring against total and permanent disability occurring 
during employment with insured’s employer paying premiums, evidence which did not 
show disability was total and permanent while policy was in force held insufficient for jury. 
Equitable Life Assur. Society of the United States v. George. (Ky.) 

668(11)—-Evidence that insured’s injury, while alighting from automobile after puncture of 
tire while automobile was still in motion, but after any danger resulting from disable- 
ment of automobile had ceased to exist, was proximate result of disablement of automobile 
within accident policy providing indemnity therefor, held insufficient for jury. Sivels 
v. Federal Life Ins. Co. (Ky.) i 


668(11)—In action for disability benefits under accident policy, insurer’s general motion for 
directed verdict held properly denied, where evidence showed foundation for verdict 
for plaintiff as respects part of period of disability claimed. Whether foreman piano 
mover was wholly and continuously disabled from engaging in any occupation or employ- 
ment for wage or profit within accident policy held for jury. oss v. Travelers’ Ins. 
Co. (Mass.) " pope a 

668(11)—In action on accident policy excluding liability for loss sustained while insured was 
intoxicated, whether insured was intoxicated at time he sustained fatal injury held for 
jury. Wilson vy. TInter-Ocean Casualty Co. (N. C.) ; 

668(11)—-In action for disability benefits under group life policy, question of “total and 
permanent disability” of insured held for jury. General American Life Ins. Co. v. 
Bryson. (Okla.) 


668(11)—-In action for total disability benefits. under evidence that insured’s dry-cleaning 
Profits decreased 50 per cent. because he became so deaf he could not use telephone, 
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collect, understand what customers wanted, or deal with them otherwise, whether insured 
was totally disabled held for jury. Brunson v. Prudential Ins. Co, of America. (S. C.) 
668(11)—Evidence whether insured suing under accident policy as for indemnity for 
loss of use of hand due to substantial severance had lost total and permanent use of 
hand which was atrophied and was one-half size of normal hand after surgeon repaired 
cut at wrist which was so severe that hand hung only by skin and small amount of flesh, 
held for jury. King v. Metropolitan Life Ins. Co. (Tenn.) Ceuieee ns, oe 
(13). Amount or extent of loss. ’ é , 
668(13)—In suit for double indemnity under life policies covering accidental death, evidence 
that death of insured on November 28 was caused by a fall on stairs on preceding October 
11, which was not sufficiently serious to require a physician’s services or to require insured 
remain in bed more than one day, held insufficient for jury. Uhlig v. John Hancock 
Mutual Life Ins. Co,  (IIl.) 2s 539 
668(13)—Question of amount due under lif 
question for court to be determined from provisions of 
of Iowa v. Johnston et al. (Ia.) .. 543 
§ 669. INSTRUCTIONS. 
(4). Avoidance and forfeiture. 
(8). —— Payment of premiums. 
669(8)—-In action for payments allegedly due on total and permanent disability policy, under 
which insurer had agreed to pay or waive premiums only should insurer become per- 
manently disabled or wholly and permanently unable to engage in occupation, instruc- 
tion which authorized recovery if disability was temporary held erroneous for not 
submitting question of permanent disability. In action on total and permanent dis- 
ability policy under which insurer waived premiums only should insured become per- 
manently disabled or wholly and permanently unable to engage in any occupation, trial 
court should submit to jury question whether insured was permanently and wholly dis- 
abled, and by separate instruction define terms “permanently” and “wholly.” Prudential 
Ins. Co. of America v. Johnson. (Ky.) : 
(10). Loss of property or indemnity and cause thereof. 
669(10)—-In action for injuries sustained from negligent operation of automobile, where 
witness testified automobile which struck plaintiff was dark blue or black when in fact 
it was maroon, instruction that jury might consider whether dirty condition of automobile 
prevented its color being clearly discernible held not error, where there was testimony 
egiomsetete was covered with mud, Baker v, Crystol (Maryland Casualty Co., Garnishee), 
(Pa, 


(11). Death of or injury to person insured and cause thereof. 
669(11)—-In action on accident policy excluding liability for loss sustained while insured was 
intoxicated, instruction that “intoxicated’’ was synonymous with word “drunk,” and that 
“intoxicated” meant that subject must have drunk sufficient quantity of alcoholics to 
influence or affect, however slightly, his mental and physical faculties, held not error. 
Wilson v. Inter-Ocean Casualty Co. (N. C.) ee 
(12). Extent of loss and. liability of insurer. 
669(12)—In suit for accidental infection of eyes from creosote under disability policy pro- 
viding that insurer would pay benefits for illness, while insured was under care of 
physician and confined to bed, instruction construing phrase “necessarily, totally, and con- 
tinuously confined to bed” held error, since policy created such condition precedent only 
to payment for illness. Washington National Ins. Co. v. Curry. (Tex.) 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 

(B) THE CONTRACT IN GENERAL. 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 719. ——- SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. : 

719(1)—In action on benefit certificate which provided that certificate, application, and 
medical examination and rules and regulations of society “now in force or which may 
hereafter be enacted or adopted” should constitute the contract between the parties, 
by-law adopted subsequent to member’s admission to society which required assessment 
to be paid at least one month in advance, provided for expulsion for nonpayment of 
dues, and provided conditions for reinstatement, held admissible where insured_ prior 


to her death had been expelled for nonpayment of dues. Sup v. Czech Ladies Benev. 
Society. (T11.) ; 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—No recovery could be had on benefit certificate where insured’s physician testified 
without contradiction that insured’s answers to application questions which were material 
to risk and which were warranted to be true did not reveal true factual situation. 
notwithstanding that insured did not know true factual situation and_was not guilty of 
intentional misrepresentation. Ligouri v. Supreme Forest Woodmen Circle. (Pa.) 
(D) FORFERITURE OR SUSPENSION. 
§ 755. ESTOPPEL OR WATVER AFFECTING RIGHT OF FORFEITURE. 
(2). Powers of officers and agents. j 7 
755(2)—Local member of benefit association’s advisory board held without authority to waive 
delay in payment of premiums bv virtue of power to collect premiums. where provisions 
of association’s constitution and bv-laws, incorporated into membership certificate bv 
express reference. denied such authority. Receiot of monev in navment of defaulted 
premiums by local member of benefit association’s advisory board and issuance of 


28 





Topical Index 


memorandum receipt therefor did not waive delay in payment of premiums, and did not 
bind association to reinstate policy, where provision of by-laws that only official receipt 
should be binding on association was incorporated into membership certificate by express 
reference. Shirley et al. v. Police and Firemen’s Ass’n. (Tenn.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Fraternal benefit association held not liable on benefit certificate on theory of waiver, 
where, after member was suspended for nonpayment of assessment, he sent check to 
collector of local council which-collector retained until after member’s death. Whitehorn 
v. Royal Arcanum. (Nebr.) aa ae dieee a 
(4). Custom and course of dealing. 
755(4)—If assessments are duly paid by local council or lodge for member of fraternal 
benefit association as a loan, at his request, fact that member does not return such 
loan to lodge or its secretary, as agreed will not establish custom to extend time of 
payment on part of association. If local council of fraternal benefit association advances 
assessments for member and afterwards is reimbursed by him, presumption is that it was 
at request of member and as loan to him to enable him to comply with his contract. 
Fraternal benefit association did not waive right under by-laws to suspend member for 
nonpayment of assessment, where local council had geoviensty advanced payment of 
assessments for member. Whitehorn v. Royal Arcanum. (Nebr.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—By-laws of fraternal benefit association providing for payment of assessments monthly 
and for suspension if assessment is not paid are self-executing. Whitehorn v. Royal 
Arcanum. (Nebr.) eed ae 
§ 758. REINSTATEMENT. 
§ 759. ——RIGHT IN GENERAL. y ; 
759—Suspended member of fraternal benefit association can only be reinstated _in_ strict 
conformity to by-laws, and has no rights under certificate until so reinstated. Whitehorn 
v. Royal Arcanum. (Nebr.) ‘ . 
764. ——— EFFECT. 
764—Widow of member of benefit association held not entitled to recover for death under 
certificate which was reinstated two days before death, pursuant to payment of defaulted 
premiums, where, under terms of certificate, reinstatement was not effective until ten 
days thereafter. Shirley et al. v. Police and Firemen’s Ass’n. (Tenn.) 


(E) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 771. ——- PROVISIONS OF CHARTER OR BY-LAWS. 
771—Under by-laws of fraternal lodge establishing charity fund for benefit of widow, orphans, 
or any relative which member might suggest, member’s attempted change of beneficiary 
from member’s wife to ‘‘Mother Lodge’ held invalid, since substituted beneficiary, was 
not included in class of permitted “suggestions.” Brown v. Most Worshipful Grand 
Lodge, Free and Accepted Masons of the State of Louisiana. (La.) 
§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Lodge member’s wife as beneficiary of charity fund maintained by lodge held 
entitled | only to $200, and not $300 which was sum uniformly distributed prior to 
member’s death, where grand lodge’s resolution reducing payment from $300 to $200 
was binding on members of subordinate lodges. Brown v. Most Worshipful Grand 
Lodge, Free and Accepted Masons of the State of Louisiana. (Ta.) 
(F) ACTIONS FOR BENEFITS. 
EVIDENCE. 
—— WEIGHT AND SUFFICIENCY. 
(2). Matters of avoidance or forfeiture. 
819(2)—In action to recover death benefit under benefit certificate issued by mutual aid 
association, evidence held to establish that policy had lapsed for nonpayment of assess- 
ments and had not been reinstated prior to insured’s death. National Aid Life Asso- 
ciation v. Kerr. (Okla.) ; ‘ veka 
§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Where insurer, in action on life policy, by nonconflicting and uncontradicted evidence 
had sustained burden of establishing forfeiture of policy for nonpayment of assessments, 
question of liability was one of law for the court, which should have directed a verdict 
for the insurer. National Aid Life Association v. Kerr. (Okla.) 
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